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Consultation on the draft second edition 

1. In parallel with establishing a new model track access contract for freight 
operators, the Regulator has been reviewing the published criteria and procedures 
he applies to the scrutiny of applications for freight track access contracts.  The 
first – and still current – edition of these criteria and procedures was published in 
1994.1  This document seeks consultees’ views on a draft of a fully revised second 
edition below.  

2. The reason for publishing a criteria and procedures document is to set out the 
criteria the Regulator expects to apply and the procedures he expects to follow in 
considering applications for freight track access contracts, exercising his functions 
under sections 17 to 22A of the Railways Act 1993. The Regulator’s aim is to 
establish clear and transparent processes that are as straightforward as possible for 
applicants to follow, and which will facilitate his timely and efficient 
consideration of each application. It is important, therefore, that the criteria and 
procedures document itself is clear, comprehensive and easy to follow.  

3. Compared with the first edition, published in 1994, the draft second edition has 
been significantly expanded to:  

(a) provide greater clarity in the light of experience;  

(b) reflect legislative changes made by the Transport Act 2000;  

(c) explain the input other statutory organisations such as the Strategic Rail 
Authority and the Health and Safety Executive make to the Regulator’s 
consideration of applications;  

 
 
 
 
  

                                                 
1  Criteria and procedures for the approval of freight track access agreements, Office of the 

Rail Regulator, London, December 1994.    
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(d) reflect the Regulator’s conclusions from his freight charging review2 - 
 
and 

his review of the possessions regime for freight operators;3  

(e) reflect the Regulator’s publication of a model freight track access contract, 
on which the Regulator is currently consulting in parallel with the 
consultation on this document;4 and  

(f) incorporate guidance on the procedures the Regulator expects to follow in 
considering applications, and application forms setting out the standard 
information needed to support the consideration of an application.  

4. The Regulator published on 25 June 2003 criteria and procedures for the approval 
of passenger track access contracts5 to accompany publication of the model 
passenger track access contract.6  His intention now is to publish corresponding 
documents for freight. 

5. This draft criteria and procedures document follows very closely the 
corresponding document for passenger track access contracts published in June 
2003.  This is for two reasons.  First, the statutory framework is the same for 
freight and passenger operators, so almost all of Chapters 2 (regulation of access 
to the network) and 3 (making an application: procedures) of the criteria and 
procedures document for passenger operators will be equally applicable to freight 
operators.  Second, many of the issues that the Regulator will need to consider in 
assessing applications will also be the same, or very similar, for freight and 
passenger operators.  For example, the Regulator wants to follow a consistent 
approach when considering applications on capacity-constrained parts of the 
network, so it is important that the criteria and procedures are the same unless 

                                                 
2  Review of freight charging policy: final conclusions, Office of the Rail Regulator, London, 

October 2001.  

3  The possessions review: final conclusions on the Schedule 4 incentive structure, Office of the 
Rail Regulator, London, March 2002  

4  See Model freight track access contract and Model freight track access contract: draft 
conclusions, Office of the Rail Regulator, London, December 2003 

5  Criteria and procedures for the approval of passenger track access contracts: third edition, 
Office of the Rail Regulator, London, June 2003. 

6  Model passenger track access contract, Office of the Rail Regulator, London, June 2003. 
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there is a good justification for any differences. In practice, the proposed 
procedures for freight track access applications are very similar to those for their 
passenger counterparts and the criteria that the Regulator proposes to apply are 
very similar in most respects.   

6. The main differences between this draft document and the criteria and procedures 
document for passenger track access applications are: 

(a) the expression of a freight operator’s rights in Schedule 5 of the model 
freight track access contract and the approach that the Regulator proposes 
to adopt in considering the rights that individual operators seek (see 
paragraphs 4.7-4.71); 

(b)  the charging regime for freight operators (see paragraphs 5.1-5.21); and 

(c) the performance and restriction of use regimes (see paragraphs 5.22-5.31). 

7. Given the similarity between his proposed approach to freight and passenger track 
access applications, it would be possible for the Regulator to publish a criteria and 
procedures document for freight operators that simply described the freight-
specific matters relevant to the approval of freight track access contracts, with 
suitable cross-references to the passenger criteria and procedures document on 
matters that were common to both passenger and freight.  However, this would 
not be very user-friendly and the Regulator believes that it will much simpler, 
especially for prospective new entrants to the rail freight market, to publish a self-
contained document.   To assist people to identify the new and amended material 
in this draft, though, a Comparite version against the passenger criteria and 
procedures document has been put on the ORR website.7   

8. The Regulator would be grateful for consultees' views on the coverage and clarity 
of the draft criteria and procedures for the approval of freight track access 
contracts.  It would assist ORR staff in considering responses if a single response 
was sent commenting on this document and the two others published alongside it, 
rather than separate replies on each.  Responses should be sent to: 

                                                 
7  Compare-rite version with Passenger criteria and procedures document, Office of the Rail 

Regulator, London, June 2003. 
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Michael Dawson 
Deputy Director, Rail Market, Access and Performance 
Office of the Rail Regulator 
1 Waterhouse Square 
138 – 142 Holborn 
London EC1N 2TQ 
 

9. Electronic copies should also be e-mailed to: michael.dawson@orr.gsi.gov.uk. 
They should arrive by Friday 16 January 2004.  Respondents should indicate 
clearly if they wish all or part of their responses to remain confidential to the 
ORR. Otherwise, it is expected that they will be made available in the ORR 
library and published on its website and they may be quoted from by the 
Regulator. Where a response is made in confidence, it should be accompanied by 
a statement which can be published, placed in the ORR library and on its website 
and quoted from by the Regulator, summarising the submission but excluding the 
confidential information. The Regulator may also publish the names of 
respondents in future documents or on the ORR website, unless a respondent 
indicates that he wishes his name to be withheld.   
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1. Introduction to the second edition 

1.1 This is the second edition of the freight track access criteria and procedures document 
to be published by the Office of the Rail Regulator (ORR).8 The purpose of this 
document is to set out the criteria and procedures the Regulator expects to follow in 
processing applications for freight track access contracts, exercising his functions 
under sections 17 to 22A of the Railways Act 1993. The Regulator’s aim is to 
establish clear and transparent processes that are as straightforward as possible for 
applicants to follow, and which will facilitate his timely and efficient consideration of 
each application.   

1.2 The Regulator has published separate guidance on obtaining approval of passenger 
track access contracts, which is consistent with this guidance and which in many 
respects is identical to it.9  However, the Regulator considers that it will be helpful to 
users, especially to prospective new entrants to the rail freight market, if all the 
relevant processes are described in a single, self-contained document, rather than 
giving freight-specific guidance on some issues and cross-referring to the guidance on 
passenger track access applications for the rest. 

1.3 The Regulator will consider every application on its individual merits, and this 
document should not be interpreted as committing the Regulator in any individual 
case to making a particular decision. It may be further revised and reissued from time 
to time to take account of further experience and changing circumstances, and readers 
are therefore advised to confirm with the ORR that this remains the most recent 
edition.10 

1.4 The Regulator expects freight operators and Network Rail to follow the procedures 
outlined in this document when negotiating and submitting proposed track access 
contracts for directions and amendments to existing access agreements for approval of 
the Regulator.   In particular, he will expect such applications to be accompanied by 
the appropriate completed application form (see Annex 1) and comprehensive and 

                                                 
8  The first edition was Criteria and procedures for the approval of freight track access agreements, 

Office of the Rail Regulator, London, December 1994.   

9  Criteria and procedures for the approval of passenger track access contracts: third edition, Office 
of the Rail Regulator, London, June 2003. 

10  Via the website - telephone - 020 7282 2000; or in writing to – the Track Access Manager, Office 
of the Rail Regulator, 1 Waterhouse Square, 138-142 Holborn, London, EC1N 2TQ. 
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specific information in support of the submission. This will help the ORR to meet the 
timescales required by the parties for the commencement of the access rights sought.  
In preparing their applications the parties should have due regard to the expected 
timescales for processing applications set out at paragraph 3.37 of this document.  
Where these procedures are not complied with, or sufficient time is not allowed for 
the process to be completed, the Regulator’s approval may not be obtained by the 
required deadline.  

1.5 Applicants seeking guidance in respect of track access for charter services and 
intermediate traffic (such as yellow plant movements when not undertaking network 
services), connection agreements between Network Rail’s network and neighbouring 
railway facilities, access to stations and light maintenance depots, or international 
track access contracts and the role of the International Rail Regulator, are advised to 
contact the ORR.11 

1.6 This document is structured as follows: 

(a) Chapter 2 explains the framework which applies to the regulation of access to 
the rail network under the Railways Act 1993; 

(b) Chapter 3 sets out the procedures for applications to the Regulator, including 
the provisions for issuing general approvals; 

(c) Chapter 4 discusses the way that access rights are expressed in freight access 
contracts, the issues arising on the consumption of rail network capacity, and 
the criteria the Regulator expects to apply when considering those issues, and 
the trade-offs between flexibility, certainty and duration on individual 
applications; 

(d) Chapter 5 sets out the Regulator’s approach on charges, performance regimes, 
possessions (restrictions of use) and liability; and 

(e) Chapter 6 describes the Regulator’s approach to considering bespoke 
provisions being sought in place of, or in addition to, his published model 
freight track access contract. 

                                                 
11  Via the website, telephone - 020 7282 2000; or in writing to – the Track Access Manager, Office 

of the Rail Regulator, 1 Waterhouse Square, 138-142 Holborn, London, EC1N 2TQ. 
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1.7 All ORR publications referred to in this document are available from the ORR library 
and from the ORR website. 

1.8 It is the Regulator's intention to keep this document under review, and he would 
welcome comments and suggestions for improving it. 
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2. Regulation of access to the network 

The regulation of access to the rail network 

2.1 The framework of regulation applying to the consumption of rail network capacity 
was established by the Railways Act 1993 (‘the Act’), subsequently amended by the 
Transport Act 2000, which in turn sits within an overarching framework of EU 
Directives. 

2.2 Many of the matters in this document are covered by a package of EU Directives 
(“the Infrastructure Package”)12 which member states were required to implement by 
15 March 2003. In particular, the allocation of capacity and the levying of charges 
must be consistent with Directive 2001/14/EC. This means that the Regulator, the 
Strategic Rail Authority (SRA) and the industry must ensure that their actions are 
consistent with the specific requirements and the overall purpose of this Directive. 
The Regulator is playing a full and constructive role in discussions with the 
Department for Transport (which is leading on implementation), the SRA, the Health 
and Safety Executive (HSE) and with the European Commission and other member 
states on implementation of the Infrastructure Package. 

2.3 The Regulator considers that the existing arrangements for approving and directing 
track access contracts are consistent with Directive 2001/14/EC and with Directive 
2001/12/EC, which allow open access for certain types of international freight and 
passenger services. It should be noted, however, that in any conflict between domestic 
legislation and European law, the latter has supremacy. The Regulator therefore 
considers that he has an overriding duty to ensure that any actions he takes are 
consistent with the Infrastructure Package. The criteria and procedures in this 
document reflect the Regulator’s understanding of the effect of the Infrastructure 
Package. 

                                                 
12  Directive 2001/12/EC of the European Parliament and of the Council amending Council Directive 

91/440/EEC on the development of the Community's railways; Directive 2001/13/EC of the 
European Parliament and of the Council amending Council Directive 95/18/EC on the licensing of 
railway undertakings; and Directive 2001/14/EC of the European Parliament and of the Council on 
the allocation of railway infrastructure capacity and the levying of charges for the use of railway 
infrastructure and safety certification. 
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The Railways Act 1993 

2.4 Under the Act, train operators and others may only enter into contracts with another 
party giving them permission to use that facility owner's railway facility (track, a 
station or a light maintenance depot) if the Regulator so directs. Once the Regulator 
has issued his directions, these contracts become access agreements.13 Hence, 
proposed contracts that have been negotiated by the parties require the approval of the 
Regulator (under section 18), as do subsequent amendments to them (under section 
22), before he issues directions. Where agreement has not been reached on the terms 
of a contract or a subsequent amendment to permit more extensive use, the proposed 
access beneficiary can apply to the Regulator to issue directions obliging the facility 
owner to enter into or amend a contract as determined by the Regulator (in turn, under 
sections 17 and 22A). 

2.5 The statutory regulated access regime does not apply to all access contracts, in 
particular, contracts under which the beneficiary obtains access in order himself to 
operate the facility in question14, or where the contract is with a party whose facility is 
exempt from the regime under section 20 of the Act. 

2.6 The vast majority of the national track network in Great Britain is owned and operated 
by a single facility owner - Network Rail15 - with train services run by operators under 
regulated access contracts. This chapter discusses the key elements of the structure: 
the roles of the Regulator, the SRA and the HSE; the form of access contracts, the 
expression of access rights and the model track access contract; the Regulator’s 
approach on the exemption of facilities; and the concurrent impact of the Competition 
Act 1998. 

The Regulator  

2.7 The Regulator is an independent statutory office holder, appointed by the Secretary of 
State. The Regulator’s focus is on the regulation of the monopoly and dominant 
elements of the railway industry. He sets the contractual and financial framework 
within which Network Rail works to maintain, renew and expand the network in 
accordance with its network licence. He is responsible for issuing and enforcing 
licences for the operation of all railway assets under a general authority issued by the 

                                                 
13  Subsequent references in this document are all to access contracts and proposed access contracts, 

unless specifically concerning contracts already directed by the Regulator. 
14  See sections 17(2), 17(3), 18(2) and 18(3) of the Railways Act 1993. 
15  Network Rail Infrastructure Limited acquired Railtrack PLC in October 2002.  All subsequent 

references in this document are therefore to Network Rail unless they relate to statements or 
actions specific to Railtrack PLC prior to the acquisition. 
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Secretary of State (other than in respect of consumer protection, which is the 
responsibility of the SRA). The Regulator may grant an exemption from the 
requirement to be authorised by licence to be the operator of railway assets16, and 
grant exemptions from the access regime17. The Regulator also has concurrent 
jurisdiction with the Office of Fair Trading to investigate potential breaches of the 
Competition Act 1998 in respect of the supply of services relating to railways. 

2.8 Specifically in respect of track access, the Regulator is responsible for overseeing the 
fair and efficient allocation of the capacity of the railway network and other railway 
facilities through his approval of access contracts. He may require proposed contracts 
to be modified before he gives that approval. Where a prospective user is unable to 
agree access terms with Network Rail, the Regulator may direct Network Rail to grant 
access and determine the terms on which he it must do so. In carrying out these 
functions, the Regulator must act impartially and fairly. 

2.9 Thus, the Regulator has an important role in acting as impartial referee, independent 
of Government, in addressing competing claims for access to the railway network, in 
ensuring that the relationship between the infrastructure provider and its customers 
(including the SRA and other funders) is fair to all, and when acting as an appeal 
body for certain matters where so designated in an access contract or under the 
network code.18 

2.10 The Regulator must exercise his powers within the overall framework established by 
EU Directives, and in accordance with his statutory duties. It should be noted that EU 
Directives prohibit operators from trading access rights with each other - this is to 
ensure that all rail network capacity is allocated within the established regulatory 
framework.19 

Statutory duties of the Regulator 

2.11 Section 4 of the Act sets out a number of general duties which the Regulator must 
discharge in exercising his functions. These require him to exercise his functions in 
the manner which he considers is best calculated to: 

                                                 
16  Section 7 of the Railways Act 1993. 
17  Section 20 of the Railways Act 1993. 
18  References in this document to the ‘network code’ are references to the Railtrack Track Access 

Conditions 1995 as amended from time to time; see paragraph 2.34 below. 
19  Directive 2001/14/EC, Article 13. 
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(a) facilitate the furtherance by the SRA of any strategies which it has formulated 

with respect to its purposes; 

(b) protect the interests of users of railway services; 

(c) promote the use of the railway network in Great Britain for the carriage of 

passengers and goods, and the development of that railway network, to the 

greatest extent that he considers economically practicable; 

(d) contribute to the development of an integrated system of transport of 

passengers and goods; 

(e) contribute to the achievement of sustainable development; 

(f) promote efficiency and economy on the part of persons providing railway 

services; 

(g) promote competition in the provision of railway services for the benefit of 

users of railway services; 

(h) promote measures designed to facilitate the making by passengers of journeys 

which involve use of the services of more than one passenger service operator; 

(i) impose on the operators of railway services the minimum restrictions which 

are consistent with the performance of his functions; and 

(j) enable persons providing railway services to plan the future of their businesses 

with a reasonable degree of assurance. 

2.12 The Regulator is also required to: 

(a) take into account the need to protect all persons from dangers arising from the 

operation of railways, taking into account, in particular, any advice given to 

him in that behalf by the HSE; 

(b) have regard to the effect on the environment of activities connected with the 

provision of railway services; 
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(c) have regard to any general guidance given to him by the Secretary of State 

about railway services or other matters relating to railways20; 

(d) act in a manner which he considers will not make it unduly difficult for 

holders of network licences (e.g. Network Rail) to finance any activities or 

proposed activities of theirs in relation to which the Regulator has functions 

under Part I of the Act; 

(e) have regard to the financial position of the SRA in discharging its functions; 

(f) have regard to the ability of the Mayor of London, London Regional 

Transport21 and Transport for London to carry out their respective functions; 

and 

(g) have regard to the interests of persons who are disabled. 

2.13 The Regulator also has an overriding duty under section 21(1) of the Channel Tunnel 
Rail Link Act 1996 to exercise his functions in such a manner as not to impede the 
performance of any development agreement concerning this link, and, under section 
21(2), to have regard to the financial position of the rail link undertaker in respect of 
trains used in connection with the construction of the link and trains used to provide 
international services. 

2.14 In scrutinising proposed contracts or amendments, and in determining whether, and 
on what terms, to direct that access be granted, the Regulator expects to focus on the 
implications of contracts submitted for the efficient consumption of railway network 
capacity over time, the fairness of their terms and their consistency with his decisions 
in any periodic or interim review of access charges. Taking account of all his duties, 
the Regulator may then indicate the variations or amendments he would wish to see to 
a proposed access contract before he would be prepared to approve it (in the case of 
sections 17 and 22A, the Regulator would make the amendments himself, since in 
these cases he is determining the overall content of the contract). The key issues the 
Regulator expects to consider, and the criteria he expects to apply, are discussed in 
Chapters 4 – 6 below.  

                                                 
20  Details of the Secretary of State’s general guidance to the Rail Regulator can be found on the ORR 

website.  

21  London Regional Transport was wound up in July 2003. 
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The Strategic Rail Authority 

2.15 The ORR and the SRA have common statutory purposes and different powers by 
which those purposes are to be achieved. The SRA was established by the Transport 
Act 2000, which sets out the SRA’s statutory purposes. These are: 

(a) to promote the use of the railway network for the carriage of passengers and 
goods; 

(b) to secure the development of the railway network; and 

(c) to contribute to the development of an integrated system of transport of 
passengers and goods. 

As is apparent, these purposes are congruent with the Regulator's statutory duties. 

2.16 The SRA is required to formulate, implement, and keep under review, strategies for 
securing the provision of passenger and freight railway services in accordance with 
directions and guidance issued by the Secretary of State. The SRA is responsible for 
exploring and promoting new ways of developing the railway network, for example 
through special purpose vehicles. Its principal instrument for implementing its 
strategies is the power to award and enforce passenger rail franchises. It may also 
make loans and grants, and offer guarantees, and it intends to take the lead on network 
enhancement where necessary through sponsoring projects and other schemes, 
working in partnership with the private sector to ensure the provision of adequate 
railway capacity. The SRA is also responsible for consumer protection matters, such 
as fares, quality of service, overcrowding, complaints handling and the provision of 
information to passengers.  

2.17 The SRA’s focus is on the utilisation and enhancement of rail network capacity. It 
must therefore have a developed view of the capacity of the rail network and of the 
options for maximising its efficient use and development through the specifications in 
franchise agreements (which in turn influence passenger operators’ requirements in 
access contracts) and the award of investment grants, so as to inform its decisions on 
those specifications and grants, and inform its representations to the Regulator before 
he makes his decisions. To assist in these functions, and in accordance with the 
Secretary of State’s directions22, the SRA has published a Capacity Utilisation Policy, 

                                                 
22  Directions and Guidance to the Strategic Rail Authority, Department for Transport, London, 26 

September 2002. 
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a national Network Utilisation Strategy, and is working on a series of individual 
Route Utilisation Strategies.23 

2.18 It is the Regulator's role to determine the nature, content and length of access 
contracts so as to ensure the fair and efficient allocation of network capacity. When 
considering individual applications for access contracts, and thereby for the allocation 
of track access rights, the Regulator will specifically consider whether approval of 
such applications would be consistent with the SRA's furtherance of the strategies it 
has developed under its Capacity Utilisation Policy, and take this into account 
alongside his other statutory duties in coming to his decisions. 

2.19 In a concordat published in February 2002, the ORR and the SRA set out how they 
expected to work together to fulfil their separate but complementary functions.24 

The Health and Safety Executive 

2.20 The Regulator is not the safety regulator for the railway industry. Rather, the 
Regulator seeks advice, as appropriate, from the Health and Safety Executive (HSE). 
The ORR and the HSE have published a memorandum of understanding setting out 
how they expect to work together.25  

2.21 The HSE has the responsibility of enforcement of the Health and Safety at Work etc 
Act 1974 and regulations made under that Act, including the Railways (Safety Case) 
Regulations 2000.  The prime intention of the Regulator in seeking advice from the 
HSE is to ensure that, where proposals for track access contracts, or modifications to 
existing track access agreements, could significantly affect any railway safety case 
submitted to the HSE, the appropriate duty holder provides a revised railway safety 
case to the HSE, and that the HSE accepts the revision before the Regulator allows the 
track access contract, or modification, to come into effect. 

2.22 The Regulator also seeks advice from the HSE on other matters within the track 
access contract, or modification, which could affect the health and safety of people 
using the railway but would not affect any railway safety case.  

                                                 
23  Capacity Utilisation Policy, Strategic Rail Authority, London, December 2002; Network 

Utilisation Strategy, Strategic Rail Authority, London, June 2003. 
24  Concordat between the Strategic Rail Authority and the Office of the Rail Regulator, London, 

February 2002. 
25  Memorandum of understanding between the Health and Safety Executive and the Office of the Rail 

Regulator, London, March 1998. 
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2.23 The Regulator’s approval of or direction in respect of new or amended track access 
rights does not in any way affect the responsibilities of facility owners and train 
operators to ensure that the risks arising from their activities remain as low as is 
reasonably practicable, that, where necessary, appropriate risk control or mitigation 
measures have been taken and that, where relevant, they comply with statutory 
regulations. 

Compulsory and agreed procedures - procedural differences and policy identity 

2.24 Sections 17 and 22A of the Railways Act 1993 exist for the protection of persons who 
need access to railway facilities.  In prospective users’ dealings with a facility owner 
in attempting to gain access, they are a means of preventing any abuse of the facility 
owner’s monopoly power.  They come into play whenever there has been a failure - 
for any reason - to reach agreement on the terms of access.  Usually this will arise in 
cases where the prospective user considers that the facility owner is demanding 
unreasonable terms for access or is unreasonably refusing access altogether.  It should 
of course be remembered that what may at first appear to be unreasonable behaviour 
on the part of the facility owner could subsequently be established to be justifiable.  
That is a matter to be tested in the section 17 or 22A process. 

2.25 Section 17 provides for a prospective user to apply to the Regulator for him to give 
directions to the facility owner to enter into a new access contract with the applicant.  
Section 22A applies where a user with an existing approved access agreement is 
seeking amendments to that agreement which will permit more extensive use of the 
facility in question, such as running more trains. 

2.26 The Regulator expects facility owners to engage in access negotiations with 
prospective users in an open, constructive and responsive way, with access to 
appropriate professional resources. Facility owners should provide prospective users 
with necessary information in a timely manner and generally behave towards their 
intending customers as they would if they were in a competitive market.  In the case 
of track, Condition 25 of Network Rail’s network licence lays down a standard of 
conduct for pre-contract negotiations which has been translated into its code of 
practice26 for dealings with dependent persons, and which is binding on Network Rail 
and enforceable by the Regulator. 

                                                 
26  Network Rail’s Code of practice for dependent persons, published June 2003, which can be found 

on both the Network Rail and ORR website. 
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2.27 The Regulator also expects prospective users to try in good faith to reach agreement 
with facility owners on terms of access wherever possible before invoking the 
regulatory protections available under sections 17 or 22A. In that respect, it is 
therefore important that prospective users begin their discussions with facility owners 
early enough to allow enough time to invoke and follow through the section 17 or 
22A processes and obtain the requisite directions from the Regulator should that 
become necessary.  

2.28 Whilst agreed applications under section 18 or 22 are of course desirable, if 
negotiations with a facility owner are not making sufficient progress towards 
agreement and time is running short, a protective section 17 or 22A application should 
be submitted.  This does not mean that proper and professionally conducted 
negotiations should not continue in parallel.  Nor should it mean that negotiations are 
brought prematurely to an end or that the parties should regard themselves as having 
fallen out.  Such an application is simply rational business practice for a prospective 
user not to allow himself to lose important protections he may eventually need.  If the 
stance taken by the facility owner is regarded by a prospective user as unreasonable 
and therefore inconsistent with the Regulator’s section 4 duties and the criteria set out 
in this document, and there appears to be little sign of it changing for the better in 
good time, a prospective user should not consider it necessary fruitlessly to persevere 
with negotiations and carry on until there is only just enough - or, worse, not enough - 
time for a section 17 or 22A application to be dealt with. He should apply earlier.  It 
would be helpful, in circumstances where a section 17 or 22A application is made, if 
the issues in respect of which parties have failed to agree were clearly highlighted to 
the Regulator (section 3.2 of the relevant application form refers).     

2.29 It is important that facility owners and prospective users properly appreciate the role 
of the Regulator in matters of capacity allocation under sections 17 to 22A. The 
essence is that although the procedural route towards a new or amended access 
contract is different as between sections 18 and 22 on the one hand and sections 17 
and 22A on the other, the substantive decision which the Regulator must make is not. 
The point was considered by the Court of Appeal in June 2002 when it considered the 
relationship between sections 17 and 18.27 

2.30 Delivering the unanimous decision of the Court, the Lord Chief Justice placed 
emphasis on the Regulator’s obligation to consider the public interest, as defined by 

                                                 
27  Winsor v Bloom and others; In re Railtrack Plc (in railway administration), [2002] EWCA Civ 

955, [2002] 1 WLR 3002 and [2002] 4 All ER 435. 
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his section 4 duties, whether the parties are agreed (section 18) or not agreed (section 
17), and requiring him, if appropriate, to put the public interest above the private 
commercial interests of the facility owner and the applicant. He said:  ‘The reading of 
section 17 and section 18 together with section 4 demonstrates that the Rail Regulator 
can have a separate agenda from that of the applicant or the facility owner when 
performing his section 17 or 18 functions’;  ‘... the Rail Regulator in determining an 
application has to take into account section 4 considerations which may be of little or 
no concern to the parties ...’;  ‘Section 17 and section 18 are two different ways of 
achieving the same purpose, namely, the making of access contracts, the terms of 
which are subject to the approval and requirements thought necessary by the Rail 
Regulator’;  ‘[the Rail Regulator is] required to take into account considerations 
which could not be in the interests of the parties ... but third parties namely rail users’. 

2.31 This means that it is the Regulator who must determine what is the fair and efficient 
allocation of capacity having regard to, but by no means constrained by, what the 
parties have or have not agreed. It follows that it matters rather less than facility 
owners and applicants have perhaps so far supposed whether or not they have been 
able to reach agreement on all pertinent points. The Regulator can determine the 
matter under sections 17 or 22A or, in the case of an agreed application, require 
modifications under section 18(7) or reject the application under sections 18 or 22. It 
is nevertheless important that in negotiations the issues are, as far as reasonably 
practicable, thoroughly considered so that the Regulator and consultees can have the 
benefit of a developed proposition for capacity allocation. 

2.32 The same capacity cannot be sold for consumption more than once. It is important 
that parties are aware that the legal consequences of overselling capacity by a facility 
owner are different as between agreed contracts (sections 18 and 22) and ones 
obtained through compulsory means (sections 17 and 22A).  This is explained in 
paragraph 4.9. 

The form of the contract / model clauses / network code 

2.33 A track access contract is a contract between the access beneficiary (usually a train 
operator) and the facility owner (infrastructure provider) which encapsulates: 

(a) the access rights held by the beneficiary − these are generally expressed in 
terms of an entitlement to have specified train slots incorporated in the 
compilation of the timetable in order to operate (or have operated on his behalf 
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− see paragraph 3.12) a train service over a defined part of the network, 
subject to a defined amount of flexing; 

(b) conditions and obligations attaching to those rights − these include the 
performance regime, provisions relating to the application of the Rules of the 
Route and the Rules of the Plan,28 restrictions of use (e.g. engineering 
possessions), the use of specified equipment, confidentiality etc; 

(c) charges for the exercise of the rights; and 

(d) the liability of the parties to each other in the event of breach of contract. 

The network code 

2.34 The network code is a common set of rules applying to all parties to regulated track 
access contracts with Network Rail.29  The code is incorporated by reference into, and 
therefore forms part of, each bilateral access contract between Network Rail and an 
access beneficiary (usually a train operator). In particular, the network code sets out 
the industry procedures governing the translation of access rights into the construction 
of the timetable (Part D), the rules governing vehicle and network change (Parts F and 
G), and the arrangements applying to operational disruption (Part H). The rules for the 
resolution of access disputes are annexed to the network code. 

Access rights 

2.35 The access rights in an access contract will represent a balance between: 

(a) the train operator’s need to ensure that it can meet its key commercial 
requirements over the period of the contract;  

(b) the need to ensure flexibility so that Network Rail can optimise the use of 
network capacity in compiling a robust and reliable timetable reflecting the 
requirements of all access beneficiaries; and 

                                                 
28  The Rules of the Plan establish the operating characteristics and constraints for the network, in 

terms of sectional running times, station dwell times etc.; the Rules of the Route are the rules 
governing the application of temporary restrictions of use on a route, e.g. temporary speed 
restrictions, engineering possessions etc. 

29  The network code also applies to one unregulated contract with Eurostar, but does not apply to 
unregulated contracts with Heathrow Express or London Underground Limited.  
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(c) Network Rail’s need to reserve access to the network in order to maintain and 
renew it in a safe, competent, timely and efficient manner. 

2.36 Access rights expressed in contracts are converted into working timetables by the 
process set out in Part D of the network code. Essentially the process is as follows: 

(a) Network Rail proposes Rules of the Route and Rules of the Plan, which are 
subject to consultation and appeal; 

(b) train operators bid for train slots based on the access rights they hold, and in 
accordance with the by then established Rules of the Route/Rules of the Plan; 
and 

(c) Network Rail may then exercise such flexing rights as it has in order to resolve 
conflicts between bids having equal priority. In exercising its flexing rights, 
Network Rail must have regard to prescribed decision criteria set out in 
Condition D6 of the network code; Network Rail’s exercise of a flexing right 
is subject to appeal to the Access Disputes Resolution Committee30 and, 
beyond that, to the Regulator (discussed further at paragraph 2.38, below). 

2.37 Applicants should note that this process has implications for the timing of access 
applications, which are discussed further in Chapter 3 (paragraphs 3.35−3.44) below. 

Flex 

2.38 Flex is the term used in an access contract to describe the flexibility or freedom 
conferred by the contract on Network Rail to allocate train paths which do not exactly 
reflect the train operator's bid. The common usage to describe the boundaries of that 
flexibility is ‘the envelope of flex’. An example is a firm right to a train path which is 
at xx00, plus or minus 30 minutes. This means that the train may be timetabled by 
Network Rail at any point between 30 minutes to the hour and 30 minutes past the 
hour. The train operator may bid for the train to operate anywhere within that 
envelope. If he does, Network Rail has the freedom to accept the bid exactly as 
submitted or to allocate a train path which is different from the bid but still within the 
envelope. Being a firm right, the bid must be accepted if it is properly made by the 
Priority Date, but Network Rail still has the flexibility within the envelope. 

2.39 The converse of flex is the technique known as ‘hardwiring’. A completely hardwired 
access right would be a right to a particular train path with no flex whatsoever. If a bid 

                                                 
30  Condition D5.1 of the network code. 
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is timeously and properly made, and is in exercise of a firm access right, Network 
Rail would have no discretion; it would be obliged to allocate to the operator in 
question the train path for which he has bid. Hardwiring comes in degrees. The less 
the flex in the right, the greater the right is hardwired. Since hardwiring is, by its 
nature, so rigid, the Regulator will expect to receive from applicants a cogent case 
before he approves it. This is because hardwiring is the most expensive use of 
capacity of all. 

2.40 Different access contracts contain widely differing variations in the amount of flex or 
hardwiring which they contain. On the one hand, some long distance intercity services 
have very little flex at the point of departure, when regular hourly clockface 
departures are an important part of the service provided to passengers. On the other 
hand, some freight services operate under access contracts which specify no more 
than a certain number of trains slots a day, and within that very wide envelope 
Network Rail can timetable those freight trains around other trains as long as it 
supplies the quantum of train slots sought.  These are known as ‘level 2’ rights, in 
contrast to ‘level 1’ rights which, like passenger operators’ rights, specify departure 
and arrival times, subject to flex.  Level 1 and level 2 rights and flexing rights are 
discussed further in paragraphs 4.30-4.33.  Flex applies to all train service 
characteristics, but for freight operators is most relevant to departure and arrival 
times. 

2.41 Network Rail only has the ability to flex bids which are made in the exercise of rights 
in access contracts to the extent that those access contracts provide.  If there is no flex, 
the rights are hardwired.  Network Rail has no inherent ability to flex bids; it gets it 
only from the individual access contracts in question.31 Access contracts will 
sometimes confer on Network Rail quite considerable amounts of flex, and the 
Regulator will usually expect to require reasonable amounts of flex in contracts unless 
the case can be made for less. Flex is necessary to maintain the integrity and 
workability of the timetable. However, there is no presumption of very wide or even 
unlimited degrees of flex. A reasonable balance is required to maintain operational 
practicability of the timetable on the one hand and the facilitation and protection of 
legitimate business planning on the other hand.  Flex is discussed further in 
paragraphs 4.41-4.42. 

                                                 
31  Conditions D3.4 and D4.4 of the network code do not confer rights to flex which are not conferred 

by the relevant Schedule 5. 
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The model track access contract 

2.42 Section 21 of the Act provides for the Regulator to prepare, publish, encourage and 
require the use of model clauses in access contracts. Following lengthy consultation, 
the Regulator published a suite of model clauses in the form of a new model 
passenger track access contract.32  He has now published a corresponding new model 
freight track access contract.  This document describes the content of the contract and 
discusses the key issues of regulatory concern, and thereby the rationale, for certain 
provisions. The detailed rationale for the provisions in the Regulator’s model freight 
track access contract is set out in the Regulator's proposals for a model freight track 
access contract.33 

2.43 The guiding principle for establishing a model access contract for passenger and 
freight operators is the creation of contracts that provide a sound, straightforward 
basis for handling the relationship between Network Rail and its customers 
purchasing access to the network, ensure the appropriate allocation of risk, include 
incentives for efficiency, and, overall, encourage a culture of compliance and 
improved delivery.34 

2.44 The published model freight contract has been developed in the light of experience of 
the privatised railway industry.  It covers those matters the Regulator would expect to 
see covered in a freight track access contract. That said, the Regulator will, of course, 
consider on their individual merits any applications for access contracts with bespoke 
provisions departing from, or in addition to, those in his model contract.  

2.45 To accompany the publication of the model access contract, the Regulator has also 
developed the application forms at Annex 1 (discussed in Chapter 3 of this document) 
to streamline and simplify the process of making and reviewing applications. These 
invite applicants to provide certain specified information in support of their 
applications, including the reasons for any departures from the published model 
contract.  Whenever a proposal contains a new process (e.g. a self-modification 
provision) the Regulator will wish to see a flowchart illustrating that the process is 
robust, internally consistent and leaves no loose ends. 

                                                 
32  Model passenger track access contract, Office of the Rail Regulator, London, June 2003 available. 

33  Draft model freight track access contract and Model freight track access contract: draft 
conclusions, available at, Office of the Rail Regulator, London, December 2003. 

34  A fuller exposition of this principle is in Developing better contracts – a statement by the Rail 
Regulator, Office of the Rail Regulator, London, December 2002. 
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2.46 The Regulator strongly encourages the adoption of his model clauses in any 
substantive amendments being made to existing access agreements through 
supplemental contracts. 

Format of access contracts 

2.47 The following list sets out the main provisions of the Regulator’s model track access 
contract: 

The contract 

(a) duration of the contract; 

(b) incorporation, by reference, of the network code; 

(c) conditions precedent − terms which need to be fulfilled before the train 
operator can be granted permission to use the network, which may include 
obtaining the necessary licences under the Act and a railway safety case 
accepted by the HSE (see paragraph 3.14); 

(d) permission to use the network: the operator’s permission is to use the whole 
network, subject to the freight operating constraints;35  

(e) certain minimum operational standards, to which the parties must adhere: 
including obligations in respect of the reduction of railway crime (vandalism 
and trespass), safety obligations and the use of Railway Code Systems36; 

(f) mutual liability and indemnity provisions, including restrictions on claims 
under indemnities and limitation on liability;  

(g) governing law and dispute resolution: using arbitration and the options for 
referral to the Access Disputes Resolution Committee or the High Court; 

                                                 
35  The freight operating constraints are defined as the Rules of the Route, Rules of the Plan, the 

Working Timetable and all its appendices including the sectional appendix and all the supplements 
to it.  They set out restrictions on minimum headway between trains, permanent and temporary 
restrictions, sectional running times, whether electric traction can be used, timing and duration of 
possessions and alternative routes during possessions.  These documents are published by 
Network Rail.  Permission to use the whole network does not mean that a freight operator 
automatically enjoys firm rights for all the services it wants to run, but it does mean that it can spot 
bid for train paths on any part of the network, rather than being confined to spot bidding on 
specified routes, like passenger train operators.   

36  These are systems referred to as necessary systems by the code of practice relating to the 
management and development of railway information systems as from time to time may be 
approved by the Regulator in accordance with Condition 20 of Network Rail's network licence. 
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(h) a process for obtaining performance orders in respect of actual or anticipated 
breach; 

(i) confidentiality: the prohibitions on divulging certain information in the 
contract to a third party other than one listed in the contract; 

(j) assignment of the contract, which requires the consent of the Regulator;  

(k) payments, interest and VAT;  

(l) relief from force majeure events in certain limited circumstances;  

(m) exclusions from the Contracts (Rights of Third Parties) Act, 1999 − such that 
third parties are only given rights to enforce the terms of the access contract 
where that is explicitly provided for in the contract; and 

(n) provision for six-monthly reviews of an operator’s access rights to establish 
whether any should be surrendered. 

Schedules to the contract 

Schedule 1 particulars of the parties; 

Schedule 2  not used; 37  

Schedule 3  the list of collateral agreements, multilateral (such as the Claims 
Allocation Handling Agreement (CAHA)) or bilateral (such as any 
station access agreement between the operator and Network Rail); 

Schedule 4  restrictions of use;  

Schedule 5  the services − setting out the number, frequency and other 
characteristics of the train operator’s services. The service 
specification sets out limitations within which a train operator may bid 
for slots in the working timetable and the rights of Network Rail to 
vary (or flex) such bids to optimise capacity utilisation and reconcile 
conflicting bids for slots in compiling the working timetable;  

                                                 
37  This Schedule is used in the passenger model contract to list the routes over which a passenger 

train operator has permission to run services.  It is not necessary for freight operators, as they have 
a permission to use the whole network, subject to the freight operating constraints.  The Schedule 
has been retained as ‘not used’ in order to ensure that other Schedules have the same number in 
both freight and passenger model contracts. 
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Schedule 6  events of default, suspension and termination;  

Schedule 7  track charges by reference to the Regulator’s determination of the 
structure and levels of access charges; 

Schedule 8  performance incentives;  

Schedule 9  limitations on liability;  

Schedule 10  network code modifications – mechanism for making modifications to 
the access contract consequent on changes to the network code;  

Schedule 11 bidding information – requirements for Network Rail to provide 
certain information to the operator on request; and 

Schedule 12 rights review meetings. 

Appeals and disputes 

2.48 By incorporating the network code, track access contracts contain appeal mechanisms 
allowing particular types of decisions made by certain industry committees to be 
appealed to the Regulator. For example, where timetable disputes between Network 
Rail and a train operator cannot be resolved, provision is made in Part D of the 
network code for train operators to refer Network Rail's decision, in the first instance, 
to the Timetabling Sub-Committee of the Access Disputes Resolution Committee 
(established under the Access Dispute Resolution Rules). If either Network Rail or the 
train operator is dissatisfied with the decision of that Committee, it may appeal it to 
the Regulator. Similar mechanisms exist in respect of vehicle change and network 
change (Parts F and G), and for certain aspects of the Part H regime concerning 
operational disruption.  

2.49 The model access contract provides a suite of options for resolving disputes and 
addressing breaches, which run from mediation through to referral of claims for 
damages to the High Court.  The Regulator’s aim has been to provide a clear toolkit 
of remedies that should allow the parties to resolve problems quickly.  This toolkit is 
identical to that in the passenger model contract and is described in the Regulator’s 
response to comments on the draft passenger model contract.38 

                                                 
38  Model clauses: the template passenger track access contract - Regulator’s final conclusions, 

Office of the Rail Regulator, London, June 2003. 
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Exemptions 

2.50 The Regulator’s approval of or direction to enter into a contract providing access to 
the network is not required where the network in question has been exempted from 
that requirement. Such an exemption can be provided, upon request by the network 
facility owner, by the Regulator or the Secretary of State under section 20 of the Act. 
Exemption can be in respect of the whole or part of the network and it can be 
conditional.  

2.51 In arriving at his decision in respect of any application for an access exemption, the 
Regulator will discharge his duties under section 4 of the Act and apply as appropriate 
any criteria he has published on such exemptions.  He will also take into account the 
views of parties he has consulted on the proposed exemption. 

2.52 Under the terms of the Railways (Class and Miscellaneous Exemptions) Order 1994 
(CMEO) the Secretary of State has exempted certain classes of railway facility from 
the access (and licensing) regimes in the Act, essentially those parts of the network 
considered unlikely to be of overall benefit to future rail development, and therefore 
not appropriate to be covered by the regulatory regime established by the Act.  

2.53 The Regulator has also approved network exemptions in specific instances, such as 
extensions to the Docklands Light Railway. 

2.54 Applicants seeking access to a network need to check with the facility owner whether 
the network in question is already exempted from the access provisions contained in 
sections 17 and 18 of the Act.   If it is, access to it may only be obtained under an 
unregulated access contract with the facility owner.39  Further information on exempt 
facilities or making an application to the Regulator for an access exemption may be 
obtained from the ORR.    

Planned and uncompleted railway facilities 

2.55 The access regime of the Railways Act 1993 now applies to railway facilities which 
are proposed to be constructed but where work has not started, and to railway 
facilities which are in the course of construction.  It also applies to a person before he 
becomes a facility owner.  These changes were introduced by the Transport Act 2000 
to put right an anomaly whereby regulatory oversight of capacity consumption and 
regulatory protections in that respect were only available after a new railway facility 

                                                 
39  It is possible that implementation of the EU Infrastructure Package may have implications for such 

exemptions.  This matter is currently under consideration by the Department for Transport. 
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had been completed.  It is now available in the case of planned and uncompleted 
facilities. 

Consistency with competition law 

2.56 The Competition Act 1998 prohibits anti-competitive agreements between 
undertakings. Access agreements are excluded from this prohibition to the extent that 
they are entered into in compliance with the Rail Regulator’s directions made under 
sections 17–22A of the Act. However, the exclusion does not apply to amendments to 
access contracts under section 22 as they cannot be the subject of a regulatory 
direction. Such provisions may be excluded by virtue of another type of exclusion, the 
vertical agreements exclusion.40 Furthermore, the Infrastructure Package requires 
track access agreements to be consistent with Articles 81, 82 and 86 of the European 
Treaty. The European Commission has indicated in discussions that it expects the 
regulatory body in each member state to assess consistency with the relevant articles.  

2.57 The Regulator has a duty to promote competition in the provision of railway services 
for the benefit of users of railway services, and will thus need to be satisfied that 
proposed contracts are not framed in such a way as may unduly limit competition in 
the provision of railway services or create undue discrimination between users (and 
the owners, where appropriate) of a railway facility. He will also look for potential 
abuses of a monopoly position or terms which may result in an undue restriction on 
the use of the capacity of the network. 

                                                 
40   See paragraph 1.9, Application to services relating to railways, a competition act 1998 guideline 

published with the ORR, Office of Fair Trading, OFT430, London, November 2002.   
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3. Making an application: procedures 

Introduction 

3.1 This chapter explains the procedures the Regulator expects to follow in considering 
applications for contracts granting access to the rail network for freight train services. 
In establishing these procedures, the Regulator’s aim is to ensure that his 
consideration of applications is undertaken in a timely manner wholly consistent with 
his duties in section 4 of the Act and under EU Directives, including such procedural 
obligations as they impose.  The procedures replicate those for applications for 
contracts granting access to the rail network for passenger train services. 

3.2 This chapter is divided into six sections: 

(a) general matters concerning the submission of applications and the need for the 
Regulator's approval; 

(b) the Regulator's application forms, and standard information requirements; 

(c) consultation and hearings; 

(d) the timing of applications;  

(e) the specific processes for agreed applications, where the Regulator is being 
asked either to approve a new contract under section 18 of the Act, or to 
approve amendments to an existing approved agreement (known as a 
‘supplemental’) under section 22 of the Act; and 

(f) applications made by train operators which have not been agreed with 
Network Rail, in whole or part, where the Regulator is being asked either to 
direct Network Rail to enter into an agreement under section 17 of the Act, or 
to direct that an amendment be made to an existing approved agreement in 
order to permit more extensive use of the network or facility to which the 
existing agreement applies under section 22A. 
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General matters 

Validity of contracts 

3.3 The Regulator’s role in approving access contracts is established by the Act, which 
states that a facility owner shall not enter into an access contract unless he does so 
pursuant to directions made by the Regulator under sections 17 or 18 of the Act, and 
any access contract which is entered into otherwise is void (i.e. has no effect in law). 
Similarly any amendment to an access agreement is void unless the amendment has 
been approved by the Regulator under section 22 of the Act, or made pursuant to 
directions the Regulator has given under section 22A (unless the amendment is made 
under self-modification provisions built into an approved agreement − see paragraphs 
6.4–6.6).  

International services 

3.4 There is a separate access regime for international services. The regime requires 
access agreements to be notified to the International Rail Regulator (IRR) and 
provides an appeal to the IRR if access is denied. The roles of domestic and 
International Rail Regulator are held by the same statutory appointee, and the 
processes, though different, are handled by ORR staff. The international regime is 
described on the IRR pages of the ORR website.41 In the case of an application made 
under section 17, the Act provides that no directions shall be given by the Regulator 
under that section if and to the extent that the permission to use the railway facility in 
question could be applied for under the international regime.42  

3.5 It is possible that this regime will change as a consequence of the implementation 
during 2003 of Directive 2001/14/EC (since this directive no longer distinguishes 
between the processes for charging and capacity allocation for international and 
domestic services). Applicants are advised to contact the ORR if they are in doubt as 
to which regime applies to their services. 

General approvals 

3.6 The Regulator has powers under sections 18 and 22 of the Act to grant general 
approvals. These may give the Regulator's approval prospectively, without the need 
for specific submission and approval, to: 

                                                 
41   http://www.rail-reg.gov.uk.  
42  Specifically under subordinate legislation made for the purpose of implementing Directive 

95/19/EC. 
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(a) amendments of a specified description to a particular access agreement; 

(b) amendments of a specified description to access agreements generally or to 
access agreements of a particular class or description; and 

(c) access contracts of a specified class or description.  

3.7 In considering the case for issuing a general approval, the Regulator would expect, in 
particular, to consider the potential impact of future changes thus permitted, and 
whether they are likely to be so material as to require regulatory scrutiny at the time.  

3.8 The Regulator has issued one general approval covering the making of amendments to 
access agreements providing for freight services. The Short Term Track Access 
(Freight) General Approval 1995 provides, subject to certain conditions, for new spot 
bid train services to be agreed without specific regulatory approval for an initial 
period of not more than twenty eight days.  This may be extended, upon application 
and the consent of the Regulator, for a further period of twenty eight days, and then 
for a further period, if supported by an application made under sections 17 or 18 for 
directions to enter into a new access agreement or section 22 for approval to amend 
the existing access agreement.43  However, Schedule 5 of the freight model contract 
enables an operator to run services under spot bids for up to six months without 
requiring the Regulator’s approval, and the Regulator envisages that this provision, 
once included in the track access contracts of all existing freight operators, will mean 
that STAGA could be revoked.  

Self-modification 

3.9 Track access contracts may themselves incorporate certain mechanisms for 
subsequent variations to be made with, or without, the Regulator's approval, 
depending on how they are framed. The Regulator's criteria for considering such 
provisions are discussed in paragraphs 6.4–6.6.  

Licensed operators 

3.10 The Regulator will want to be sure that there is a clear intention to exercise access 
rights being sought, and that there is no material or insuperable obstacle to their being 
exercised (to avoid capacity being wasted). The Regulator will therefore generally 

                                                 
43  Short term Track Access (Freight) General Approval 1995, 1995 No 1, Office of the Rail 

Regulator, London, May 1995. 
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wish to be satisfied that the intended operator of the services covered by an 
application holds, or is well advanced in an application for, a train operator's licence.   

3.11 Under the Act, operators of railway assets must either hold a licence to operate or 
have the benefit of a licence exemption. Licences and licence exemptions may be 
issued by the Secretary of State or the Regulator (but are generally issued by the 
Regulator). The Regulator will usually expect an operator seeking access rights either 
to hold a licence to operate freight trains on the network, or for its application for such 
a licence to be at an advanced stage. Holding a licence is a condition precedent to the 
exercise of  rights  to operate on the network in the model track access contract 
(clause 3). 

3.12 It is important to stress that it is not necessary to hold a licence or be a train operator 
in order to purchase access rights.  Individuals and undertakings may purchase rights 
to be exercised on their behalf by a licensed operator. If they do this, they do not need 
to hold an operating licence or an accepted railway safety case. In practice, the vast 
majority of access rights are held by licensed passenger and freight train operators, 
and therefore this document generally refers to train operators as the most likely 
beneficiaries of access contracts.  

3.13 Applicants seeking further guidance on licensing are advised to contact the ORR.44 

Railway safety case 

3.14 Although the Regulator is not the safety regulator, he needs to be satisfied that the 
relevant safety implications have been considered before issuing directions in respect 
of a proposed track access contract.  The Regulator therefore requires applicants to 
confirm that their application, or amendment, is covered by a railway safety case 
accepted by the HSE, or that a revised railway safety case has been submitted to the 
HSE. 

Station access, depot access and access to other railway facilities − parallel applications 

3.15 In parallel with seeking access to the network, train operators will need to ensure that 
they are developing parallel applications in respect of the access they may require to 
stations, light maintenance depots and other railway facilities such as freight 
terminals, ports or power stations.  Stations and light maintenance depots will 
generally also be covered by the regulatory regime established by the Act, and 

                                                 
44  Via the website, –telephone - 020 7282 2000; or in writing to – the Licensing Manager, Office of 

the Rail Regulator, 1 Waterhouse Square, 138-142 Holborn, London, EC1N 2TQ. 
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therefore access contracts will also need to be approved or directed by the Regulator. 
The Regulator will therefore generally expect to receive applications for station and 
light maintenance depot access at the same time as, or shortly after, the new track 
access rights are sought.  Applicants seeking guidance on station or depot access are 
advised to contact the ORR.  For other facilities, such as ports or freight terminals, 
access is not covered by the access regime established by the Act, as the facilities are 
exempted by the Railways (Class and Miscellaneous Exemptions) Order 1994. 
Whether access to another railway facility is regulated or exempt, the Regulator 
expects operators to ensure that they have all the necessary access arrangements in 
place for the start of their operations. 

Informal discussions 

3.16 The Regulator encourages and welcomes informal approaches from train operators 
and others contemplating seeking access or additional access to the network. The 
Regulator recommends that operators contact the ORR to discuss their requirements 
at an early stage, preferably prior to their making a formal submission. This will 
provide an opportunity to discuss the Regulator’s requirements for considering an 
application, identify any regulatory issues likely to arise, and discuss the likely 
timescale for reaching a decision. 

3.17 ORR officials are on hand to provide guidance to prospective users and facility 
owners in relation to the criteria and procedures which will apply to applications. 
Whilst ORR should never become drawn into the negotiating process itself, the 
Regulator encourages approaches for clarification on policy, and will give guidance 
wherever appropriate. The Regulator is concerned that if parties are uncertain or 
encounter disagreements over regulatory issues − for example, over permissible 
departures from model clauses in particular cases, or alternative dispute resolution 
arrangements − they should contact ORR rather than proceed under what may be 
misapprehensions. In giving guidance, ORR will not, of course, fetter the Regulator’s 
discretion for when he considers the application. However, guidance at an early stage 
could be valuable and save the parties time and expense. 

The form and content of applications 

Standard information requirements − the application forms 

3.18 In order to consider and consult on applications in a timely and efficient manner, the 
Regulator has developed application forms setting out the standard form and content 
of the material he will need to receive in each case. Copies of these forms are at 
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Annex 1, and can be accessed electronically on the ORR website45 or on disc from the 
ORR. 

3.19 The forms have been designed to be largely self-explanatory, particularly when read 
with this criteria document. The forms cross-refer to individual paragraphs of this 
document. The information required on the forms relates to the specific areas of 
regulatory concern discussed in this document. Applicants should note the following 
general points: 

(a) all four forms require the applicant(s) to provide an appropriate summary of 
the proposed contract. The Regulator considers this summary to be an 
important component of any application he receives, both for his own scrutiny 
of the proposed contract, and to facilitate the process of wider consultation. 
The summary should cover all material parts of the proposed contract, not just 
those parts which the parties consider the most important, or to which they 
wish to draw particular attention (to avoid repetition applicants are advised to 
read through all the questions posed on the form and cross refer, as necessary, 
between their answers to these questions and the summary);  

(b) although, under section 18(5) of the Act, it is for the facility owner to submit 
an agreed contract for approval, the forms for applications made under 
sections 18 and 22 of the Act both seek a statement of confirmation that both 
parties are prepared to enter into the contract or supplemental in the terms 
submitted. Hence, the forms are designed for both parties to sign. Save in quite 
exceptional circumstances, the Regulator will be very unsympathetic in cases 
where parties, having given such a confirmation, continue to negotiate the 
contract further or where one party tries to persuade the Regulator to require 
modifications under section 18(7) which are inconsistent with the 
confirmation. In such cases, the Regulator may decide to suspend his 
consideration of the application or to reject it on the ground that the 
confirmation has been wrongly given and the parties are not agreed on the 
terms of their proposed contract.46  The Regulator would be prepared to accept 
a form signed by one of the parties accompanied by a letter from the other so 

                                                 
45  Forms. 

46  This position is in contrast to cases under sections 17 and 22A where an applicant may need to 
proceed under one of those sections because negotiations with the facility owner appear to be 
unpromising and he must ensure he does not run out of time to invoke appropriate regulatory 
protection. 
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long as that letter tracks the wording of the declaration at the end of the form 
specifically covering the requisite confirmation; and  

(c) the Regulator will wish to be able readily to identify any bespoke departures 
from the model track access contract, to assist with swift processing of the 
application. Applicants might find this easiest to achieve by supplying a black-
lined mark-up of the contract from the model contract template.  In addition, 
wherever provisions would incorporate new processes (e.g. self-modification 
provisions enabling the parties to agree subsequent modifications to the 
contract) the Regulator will wish to see a flowchart illustrating the process to 
ensure that it is robust, internally consistent (with no steps missing), and 
leaves no loose ends. 

3.20 Where applicants are unclear about any question posed on the forms, or on any aspect 
of the application process, they are advised to contact the ORR. 

Confidentiality, consultation and the Regulator's public register 

3.21 The Regulator is required under section 72 of the Act to maintain a public register. 
Section 72 sets out the provisions to be entered in the register, which include the 
provisions of every licence and licence exemption, every direction to enter into an 
access contract, every access agreement and every amendment of an access 
agreement. Under section 72(3) the Regulator is required to have regard to the need 
for excluding from the register, so far as that is practicable, any matter which relates 
to the affairs of an individual or body of persons, where publication of that matter 
would or might, in his opinion, seriously and prejudicially affect the interests of that 
individual or body of persons. 

3.22 Beyond the public register, the Regulator believes it important that his consideration 
of applications for access rights should be as open, transparent and well-informed a 
process as possible. The Regulator wishes to consult widely and ensure that the 
substance and basis of regulatory decisions is clear and well understood throughout 
the industry (see paragraph 3.30). 

3.23 In considering whether to withhold material from wider circulation, the Regulator 
expects to apply the same statutory test that applies to exclusions from the public 
register i.e. whether release of information relating to the affairs of an individual or 
body of persons would or might seriously and prejudicially affect the interests of that 
individual or body of persons. It is important, therefore, that applicants provide 
relevant reasons to support any request for excluding confidential material. 
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3.24 Once an access agreement has been entered into, the parties will be invited again to 
identify which if any parts of the agreement they consider the Regulator should 
withhold from the copy to be entered into the public register. The Regulator will not 
withhold material he has already published, e.g. charges (which were published as a 
result of the October 2000 periodic review of the charges in Schedule 7). Subject to 
being satisfied with the justification provided, in appropriate cases the Regulator will 
be prepared to withhold certain material derived from his published information. 

3.25 Applicants under sections 17 or 22A of the Act should note that under the process 
established by Schedule 4 to the Act, the Regulator is obliged to send a copy of the 
application in full to the facility owner. 

Electronic data 

3.26 The Regulator wishes to receive applications, including proposed access contracts and 
supporting documentation, in electronic form as well as hard copy. This will enable 
consultation to be undertaken via e-mail (and ultimately via the ORR website), and 
will help the internal processing of applications within the ORR. Many organisations 
have developed their own IT templates for documents, with macros and other auto-
formatting that generate paragraph and page numbers, cross-references etc. 
Experience has shown that this can result in problems when sharing documents across 
systems (e.g. paragraph numbers disappear, and cross-references are lost), and it can 
make subsequent amendment to proposed contracts difficult (a particular issue where 
the Regulator is determining the form and content of an access contract under a 
section 17 application).  

3.27 The Regulator therefore wishes to receive proposed contracts in electronic form in 
plain format, i.e. excluding any macros or other auto-formatting. Paragraph 
numbering should follow the convention in the published model track access contract 
(see paragraph 6.20), and should be typed in, not self-generated. The Regulator 
strongly recommends applicants to begin from and continue with the model track 
access contract, obtained via the ORR website47 or on disc from the Office. 

Complete submissions 

3.28 In order to facilitate the timely and efficient processing of applications it is important 
for applications to be complete. In addition to ensuring that applications include all 
relevant supporting documentation, applicants should note that: 

                                                 
47  http://www.rail-reg.gov.uk 
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(a) for agreed submissions under sections 18 and 22, the Regulator expects to 
consider complete contracts; the application forms require a statement from 
the parties confirming their willingness to enter into the proposed contract as 
submitted. This is because experience has shown that consideration and 
consultation based on incomplete contracts is inefficient, given the risk of the 
parties agreeing material changes at a later stage; and 

(b) for submissions under sections 17 and 22A, the proposed contract sought by 
the applicant must form part of the application and must be complete at the 
time of submission. This is a requirement of paragraph 2(1) of Schedule 4 to 
the Act.  

False information 

3.29 Section 146 of the Act provides that any person, in giving any information or making 
any application under the Act, who makes any statement which he knows to be false 
in a material particular, or recklessly makes any statement which is false in a material 
particular, is guilty of an offence. If false or misleading information has been given 
and the Regulator’s decision would otherwise have been different, the Regulator’s 
directions may be void as obtained on the faith of a fraud.  That would mean that the 
access contract itself would be void. 

Consultation and hearings 

3.30 In order to ensure that he is giving due regard to his duties under section 4 of the Act, 
the Regulator will generally expect to consult certain bodies before reaching his 
decisions − the SRA, the HSE, and, for matters relating to London, the Mayor of 
London and Transport for London. Schedule 4 to the Act also requires the Regulator 
to seek representations from a defined category of interested persons48 for 
applications made under sections 17 and 22A. The Regulator is also concerned to 
ensure that the views of other potentially affected parties are sought and taken into 
account. This is important in ensuring that the Regulator has as complete a picture as 
possible of the implications of a proposed contract throughout its duration, including 
the implications for the plans of other operators to introduce new services. Therefore, 
depending on where the services in a proposed contract would run, the Regulator will 
routinely expect to consult other operators and the Rail Passengers’ Committee for 

                                                 
48  The Act defines interested person as any person whose consent is required by the facility owner, as 

a result of an obligation or duty owed by the facility owner which arose after the coming into force 
of section 17 of the Act, before the facility owner may enter into the required access contract. 
Schedule 4, paragraph 1 of the Railways Act 1993. 
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that area (given the potential impact a freight operator can have on the services of 
passenger operators). The Regulator will also consult any Passenger Transport 
Executive likely to have an interest, and other bodies with a direct role in funding or 
specifying services, such as the Scottish Executive, the National Assembly for Wales, 
and local authorities. 

3.31 The specific arrangements for consultation which the Regulator expects to follow are 
set out in the detailed description of the approval processes below. In all cases, the 
Regulator will be concerned to ensure consultees have adequate time in which to 
consider and make representations on an application. He will wish to provide 
information that is as full and clear as possible as the basis for consultation, including 
a note of the key regulatory issues on which he is seeking consultees' views. For 
agreed applications under sections 18 and 22, the Regulator expects Network Rail to 
discuss the implications of proposed contracts with other operators, so as to flush out 
and address their concerns at an early stage.  

3.32 The Regulator has established a practice of holding hearings wherever he considers it 
to be necessary or desirable to ensure that the issues of regulatory concern in an 
application are probed and tested. This is in addition to specific meetings which the 
Regulator may offer, or require one or both parties to attend, to discuss specific 
aspects of an application. A hearing allows the Regulator to air key issues with 
several parties at once in open forum, and allows the Regulator and others with an 
interest in an application to raise supplementary issues of concern and clarification as 
the hearing progresses. For example, an application may raise new issues that are of 
wide interest for other members of the railway industry; some aspects of a proposed 
contract could impact greatly on several other operators’ current rights or plans. A 
hearing can be a useful and efficient opportunity to test the issues raised in written 
representations, and to test the recommendations ORR staff might be minded to make 
to the Regulator, before final decisions are taken. 

3.33 Where the Regulator decides to hold a hearing, he will invite all parties he considers 
to be likely to be directly and materially affected by or to have a substantial interest in 
the application. The Regulator will generally expect to put questions to the person 
seeking access rights, Network Rail and the SRA; he may invite others to present their 
concerns; he may also allow cross-questioning (through the chair). The Regulator will 
not expect those present to repeat material that has already been supplied in written 
representations, but he may invite exemplification.  
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3.34 The Regulator will usually give attendees advance notice of the agenda of issues he 
expects to follow and its timing (for significant new contracts, a hearing may run for 
more than one day, and it may be appropriate to hold separate hearings to consider 
separate issues). It will always be open to those attending to arrange to be represented 
or assisted by legal advisers. A transcript will be taken of the hearing and copies made 
available. A copy of the hearing transcript will be published on the ORR website, 
except for any confidential exclusions (for matters he considers should be 
confidential, in accordance with section 72 of the Act, the Regulator may arrange for 
a hearing to be closed, in whole or part, attended only by the parties and the SRA). 
The Regulator will not expect to accept further material or representations after the 
hearing has concluded, other than in response to any further questions he may pose, or 
as he may have requested or permitted before or during the hearing.  

Timescales 

3.35 There is no statutorily prescribed timescale for the submission of contracts to the 
Regulator for directions or approval, beyond the timescales for consultation the Act 
establishes in relation to applications under sections 17 and 22A. There are two key 
factors that applicants should consider: 

(a) the Regulator will need sufficient time to come to a properly informed 
decision on each application; and 

(b) the operator will need to consider at what point rights will need to be approved 
in order for bids to be submitted into the compilation of the working timetable. 

These factors are discussed further below.  

3.36 The time the Regulator will require to consider an application will depend on the 
extent of its impact on the network, its complexity, and the extent to which it departs 
from the Regulator’s published model contract. Even a supplemental concerning 
relatively few services submitted under section 22 can raise significant issues where, 
for example, network capacity is constrained. The Regulator is also concerned to 
allow adequate time for consultation with statutory consultees and those potentially 
affected by each application. 

3.37 Allowing time for consultation and a hearing, the Regulator would expect to take 18 
weeks to reach and publish his conclusions on an application for a new or significantly 
amended agreement, and 12 weeks for a simpler application with little potential 
impact on the rest of the network. For applications under sections 17 and 22A, Article 
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30 of Directive 2001/14/EC requires the Regulator to make his decision within two 
months of receipt of the final piece of relevant information, which will usually be 
from the end of the consultation period or the end of the hearing, unless the Regulator 
identifies a need for further representations. 

3.38 When considering the timing for making an application to the Regulator, operators 
should be aware that there are significant lead times in the compilation of the working 
timetable. Operators can bid into the timetable for services for which they do not 
already hold access rights. However, in accordance with provisions in the network 
code (Condition D3.2.3), where there are competing bids for access:  

(a) top priority is afforded to bids made by the Priority Date (stipulated in the 
applicable timetable period schedule), and which relate to firm rights held in 
an access agreement that cover the period of intended operation; 

(b) second priority attaches to bids made where the operator holds firm rights for 
the services in question at the point of making the bid, but does not yet have 
approved rights for those services for the period for which the timetable is 
being developed; and 

(c) third priority attaches to bids made which relate to contingent rights, bids for 
entirely new services for which rights have still to be approved, or bids for 
firm rights which were not bid by the Priority Date. 

3.39 So, for example, if it is important for an operator to have first priority bidding rights 
in respect of new services it wishes to operate in the December 2005 timetable, it will 
need to be in a position to bid for the necessary train slots by the Priority Date, which 
would be in February 2005. This means it will need to have had the corresponding 
rights approved by the Regulator by then. Working back, that suggests making an 
application to the Regulator by August 2004, where the new rights (or terms 
attaching) are likely to raise issues of regulatory significance or complexity, and by 
October 2004 at the latest for a less significant application.  However, it should be 
stressed that it is not always the case that operators will judge it necessary to have 
particular priority in the timetable compilation bidding process, e.g. where new 
services would be on a part of the network where capacity constraints are not an issue.  

3.40 Although the Regulator will make every effort to deal with applications in a timely 
manner, he can give no guarantee that applications allowing less time for his 
consideration will be processed by the date sought (nor, indeed, that the rights sought 
and/or commercial terms attaching will necessarily be approved). The Regulator 
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therefore strongly encourages all applicants to plan ahead and make applications in 
good time. 

3.41 The processes and timescales for compilation of the timetable established under Part 
D of the network code may be changed over time, through the network code's own 
change procedures in Part C. Applicants are strongly advised to check at an early 
stage that they are working to the latest processes and timescales.  These timescales 
apply where an operator is seeking a new contract on expiry of an existing agreement.  
If the Regulator considers he has insufficient time to consider the proposed new 
contract thoroughly, he may invite the parties to submit a parallel application for a 
short extension of the existing agreement, to ensure there is no gap in the provision of 
services and provide for the proper degree of regulatory scrutiny (including a 
reasonable period for consultation with other parties). 

Agreed applications − sections 18 and 22 

3.42 Sections 18 and 22 of the Act cover applications agreed between the train operator 
and the facility owner for new contracts (section 18) and supplementals amending 
existing approved agreements (section 22).  

3.43 The section 18 approval process comprises the four key steps described below (and 
illustrated in the flowchart on page 51): 

Step 1 - Development 

3.44 In developing a new contract, the Regulator will expect the parties to have had some 
discussion with other potentially affected persons, including other freight and 
passenger train operators.  Where capacity is constrained, the Regulator will expect 
Network Rail to have undertaken the modelling necessary to ensure that the rights 
being sought are capable of being accommodated and any additional risks arising 
from the rights being sought, including the wider performance implications, have 
been fully assessed and appropriate control measures developed. 

3.45 The Regulator encourages applicants to contact the ORR to discuss their intentions at 
an early stage and clarify the likely timing for submission and processing of the 
application. 

Step 2 - Submission of application 

3.46 The Act requires the facility owner to submit the proposed contract for the Regulator's 
approval. The section 18 application form reflects the fact that the application is made 
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on behalf of both parties, and seeks confirmation from both that they would be 
content to enter into the contract as submitted. The application form seeks the 
information the Regulator requires for his own consideration of an application and to 
facilitate the process of consulting other bodies, including the dates by which the 
parties are hoping to secure the Regulator's approval and later to exercise the rights 
being sought. The form also seeks information on the extent to which the rights 
sought differ from those already held in an existing agreement. This information is 
helpful in assisting the ORR (and consultees) to gain a swift understanding of the 
practical implications of the rights sought in comparison to the current position. 

3.47 The ORR will confirm receipt of the application, provide the name of the ORR case 
officer assigned to deal with it, and will check the form, the proposed contract and 
any associated documents for obvious errors, omissions, or matters requiring 
clarification with the parties. However, it is the responsibility of the applicants to 
submit a competent application. 

3.48 Where a section 18 application is for renewal or replacement of rights held under an 
existing agreement, it is extremely helpful for the Regulator to be able to see clearly 
the changes being sought, so that he can quickly establish any new issues that might 
give rise to regulatory concern.  For the commercial terms in the contract (the access 
rights as approved), this can be achieved by supplying a mark-up of the existing 
contract (other than where the changes reflect the adoption of the Regulator's model 
access contract, in which case the Regulator's concern will be to identify all 
departures from or additions to the model). For the access rights themselves, 
a separate schedule or mark-up might be appropriate, depending on the scale of 
changes being sought. 

Step 3 - Consideration and consultation 

3.49 Subject to any points of clarification, etc., the Regulator will then publish the 
application on the ORR website, including the proposed contract and the completed 
application form (subject to any section 71(2) confidentiality exclusions), and invite 
representations from statutory and other consultees.  He will generally seek to allow 
six weeks for submission of written representations. If, after an initial review of the 
proposed contract, the Regulator identifies any key issues on which he would 
appreciate consultees’ specific comments, or which he wishes to draw to consultees’ 
attention, he will send a further letter detailing those issues. The Regulator would 
expect to send such a letter no later than three weeks before the close of the 
consultation period. 
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3.50 Meantime, ORR staff will discuss the proposed contract with the parties, and may 
write seeking formal responses on matters of significance. 

3.51 For proposed agreements raising significant issues, the Regulator may decide to hold 
a hearing (see paragraphs 3.32-3.34). The hearing will generally be held shortly after 
the close of consultation, once the Regulator has been able to review consultees' 
written representations and be confident that he has distilled all the issues warranting 
discussion. 

Step 4 - Conclusions and directions 

3.52 Once the Regulator has reached his conclusions on a proposed contract he may: 

(a) issue directions to Network Rail to enter into it within a specified period; 

(b) issue directions to Network Rail to enter into it, within a specified period, 
subject to specified modifications (under section 18(7) of the Act); or 

(c) reject the application. 

3.53 Where the Regulator is minded to require modifications, he will first consult the 
parties. Where he is directing that the contract be entered into subject to modification, 
he must allow Network Rail fourteen days to give notice of any objections. Subject to 
that, the Regulator's directions are binding on Network Rail, and are enforceable by 
civil proceedings by the Regulator and by any other person with a sufficient interest, 
such as the applicant. They do not apply to the operator - it remains open to the 
operator to decide not to sign the directed contract. 

3.54 The Regulator will always give the parties a full written statement of his reasons for 
his decision.  Subject to section 71(2) confidentiality exclusions, the Regulator will 
promptly publish his decision and statement on the ORR website and may also 
publish a paper version. 

3.55 New contracts may only be entered into by the parties once the Regulator has issued 
directions. Should the operator fail to enter into the contract within the specified 
period, the directions lapse. However, it is open to the parties to ask the Regulator to 
vary the directions49 to extend the date for compliance.  

                                                 
49  Section 144(3) of the Railways Act 1993. 
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3.56 Within fourteen days of the parties signing the contract, Network Rail must send a 
copy to the Regulator. Failure to do so is an offence.50  

Applications under section 22 

3.57 The process to which the Regulator intends to adhere for applications under section 
22 follows that for section 18, but there are two key differences.  

3.58 First, under section 18 the Regulator has the ability to approve a proposed contract, 
reject it, or approve it subject to specified modifications being made, whereas under 
section 22 he may only approve or reject an application. This means that an 
application under section 22 should normally be made for the Regulator's provisional 
approval. Only after the process of consultation and consideration will the Regulator 
be able to indicate to the parties whether he will require the proposed contract to be 
amended before he would be willing to approve it, and to say what those amendments 
are. For this reason, a section 22 formal application will also normally be required for 
approval. 

3.59 Second, under section 22 the Regulator does not issue directions to Network Rail to 
enter into the approved agreement; he may only approve or reject it. Hence, Network 
Rail formally submits the signed contract for the Regulator's approval.  

3.60 Subject to these points, the steps in the section 18 process apply, including the 
publication of the Regulator's reasons for approving or rejecting the contract. 

3.61 Copies of the Regulator's approval notice and of the supplemental will be placed on 
the public register and published on the ORR website (subject to any section 71(2) 
confidentiality exclusions), and Network Rail will be asked to provide a consolidated 
version of the full agreement as amended (see paragraph 6.9 for further guidance on 
the provision of consolidated versions of access agreements). 

                                                 
50  Sections 72(5) and (6) of the Railways Act 1993. 
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Section 18 process flow chart

YES 

NO 

YES 

NO 

NO 

YES 

Step 4
Conclusions

and
directions

Step 3
   Consideration

and
consultation

Applicant seeks access contract from facility owner on agreed 
terms 

Proceed under section 18 Railways Act 1993 

Facility owner submits proposed access contract to Regulator

Regulator undertakes consultation

Regulator 
decides 

whether to 
approve terms 
as submitted?

Regulator directs facility owner to sign 
contract within specified period, without 

modifications 

Regulator decides 
whether to direct 

facility owner to sign 
contract with 
modifications

After consulting parties, 
Regulator directs facility 
owner to sign contract 
within specified period, 

with Regulator’s 
modifications 

Facility owner 
accepts 

Regulator’s 
modifications 

Access agreement 
signed unless 

applicant fails to sign 
within specified period, 
in which case facility 

owner is released from 
obligations 

Access contract not signed

Informal discussions with ORR

Copy of signed agreement 
submitted to Regulator for 

public register 

Regulator publishes reasons 
for his decision 

Step 2
Application

Step 1
Developmen

t

OFFICE of the RAIL REGULATOR • December 2003   
45



Criteria and procedures for the approval of freight track access contracts: second edition 

Other applications − sections 17 and 22A 

3.62 Sections 17 and 22A of the Act provide for operators to apply directly to the 
Regulator for access to the rail network where they have been unable, for whatever 
reason, to reach agreement with Network Rail. Section 17 provides for a train 
operator to make an application to the Regulator for him to direct Network Rail to 
enter into a new contract. Section 22A applies where a train operator with an existing 
agreement is seeking amendments to that agreement to permit more extensive use of 
the network. 

3.63 Schedule 4 to the Act establishes certain mandatory elements of the process for 
applications under sections 17 and 22A, including some minimum fixed timescales. 
The overall process the Regulator expects to follow is, nevertheless, the same in most 
respects to that for applications under sections 18 and 22, comprising the four key 
steps described below (and illustrated on page 57). 

Step 1 - Development 

3.64 The Regulator recognises that the extent of development work to address any issues 
arising out of the operation of services may be limited where an operator has not 
reached agreement with Network Rail. On the other hand, the operator's recourse to 
section 17 or 22A may reflect disagreement only on a few specific aspects of a 
proposed contract. In order to process an application swiftly, the Regulator will 
therefore wish to see the product of such development work as has been possible, 
including capacity modelling and timetabling and consultation with other parties. 

3.65 The Regulator wishes to encourage operators to negotiate and agree terms with 
Network Rail wherever possible, in order to promote the most effective working 
relationship in the delivery of services. Where an operator considers it likely that 
agreement will not be reached, the Regulator strongly encourages early consideration 
being given to submitting a section 17 or 22A application, rather than regarding such 
an application as a last resort, given the timing considerations that apply to any 
application. The submission of a section 17 or 22A application need not mark the end 
of negotiations − it remains possible for the application to be withdrawn and an 
agreed application under section 18 or 22 submitted. Also, where, through further 
negotiation, an operator reaches agreement with Network Rail on certain aspects of a 
proposed contract, the Regulator will take into account any joint representation they 
make alongside such other representations as he might receive through his wider 
consultation. The Regulator strongly encourages operators to discuss their 
requirements with the ORR at an early stage. 
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Step 2 - Submission of application 

3.66 Schedule 4 to the Act requires that any application for directions must be made in 
writing to the Regulator and must: 

(a) contain particulars of the required rights; 

(b) specify the terms which the applicant proposes should be contained in the 
required access contract; and 

(c) include any representations that the applicant wishes to make with regard to 
the required rights or the terms to be contained in the required access contract. 

3.67 As for applications under sections 18 and 22, the Regulator has developed application 
forms to be completed by the applicant covering the standard information he will 
require. The application forms seek the information the Regulator requires for his own 
consideration of an application and to facilitate the process of consulting other bodies, 
including the dates by which the parties are hoping to secure the Regulator's approval 
and to exercise the rights being sought. The forms also seek information on the extent 
to which the rights sought differ from those already held in any existing agreement. 
This information is helpful in assisting the ORR (and consultees) to gain a swift 
understanding of the practical implications of the rights sought in comparison to the 
current position. In particular, the Regulator will wish to understand exactly what is in 
dispute between the applicant and Network Rail, and what, if anything, has been 
agreed. As explained in paragraphs 2.24–2.32, applicants should note that the 
Regulator's scrutiny of a proposed application will not be limited to areas of 
disagreement.  

3.68 The Regulator must not give directions under section 17 or 22A where:  

(a) the railway facility in question has been exempted from the provisions of 
section 17 of the Act;51 

(b) performance of an access agreement as contemplated by the proposed 
directions would necessarily involve the facility owner in being in breach of 
an access agreement or an international railway access contract; 

                                                 
51 By virtue of section 20 of the Railways Act 1993. 
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(c) as a result of an obligation or duty owed by the facility owner which arose 
before 2 April 1994, the consent of some other person is required by the 
facility owner before the facility owner can enter into the proposed contract; or 

(d) permission to use the railway facility in question could be applied for under 
subordinate legislation made for the purpose of implementing Council 
Directive 95/19/EC on the allocation of railway infrastructure capacity and the 
charging of infrastructure fees (i.e. could operate as an international service 
under the international access regime – see paragraphs 3.4–3.5 above).  

3.69 The Regulator is also unable to issue directions under section 17 in relation to access 
to the network where that access is for the provision of network services such as 
maintenance work. 

3.70 Applicants under section 22A should note that this provision is limited to more 
extensive use of the network within the lifespan of the existing agreement to which 
the application applies.52  The Regulator does not have the power under section 22A 
to extend the duration of an existing approved agreement. Such an application should 
therefore be for a new contract under section 17. 

Step 3 - Consideration and consultation 

3.71 On receipt of an application under section 17 or 22A, the Regulator must:  

(a) send a copy of the application to the facility owner and invite the facility 
owner to make written representations to the Regulator, allowing not less that 
21 days for the facility owner to respond; 

(b) send a copy of the facility owner’s representations to the applicant, allowing 
the applicant not less than 10 days to submit further written representations in 
response;  

(c) direct the facility owner to furnish a list of interested persons53 − allowing not 
less than 14 days for the facility owner to respond; 

                                                 
52  “Extensive use” is defined in Section 22A, sub-section 2 of the Railway Act 1993, and may 

include changes to an agreement, for example, such as new routes or extensions to existing routes.   

53  The Act defines interested person as any person whose consent is required by the facility owner, as 
a result of an obligation or duty owed by the facility owner which arose after the coming into force 
of section 17 of the Act, before the facility owner may enter into the required access contract. 
Schedule 4, paragraph 1 of the Railways Act 1993. 

  December 2003 • OFFICE of the RAIL REGULATOR  
48 



Criteria and procedures for the approval of freight track access contracts: second edition  

(d) on receipt of the list, invite the interested persons to make written 
representations to him on the application, allowing them, in turn, not less than 
14 days to respond; and 

(e) copy any representations received from interested persons to the applicant and 
the facility owner seeking any representations they wish to make, allowing not 
less than 10 days for the applicant and the facility owner to respond.  

3.72 The Regulator will adopt the same approach to the section 17 or 22A application as he 
would for other applications, in that he will expect to consult widely so as to ensure 
that he has a well-informed basis for coming to his conclusions. The Regulator will 
expect to commence his wider statutory and non-statutory consultation at the same 
point as he invites representations from interested persons, generally seeking to allow 
six weeks for submission of written representations. If, after an initial review of the 
proposed contract, the Regulator identifies any key issues on which he would 
appreciate consultees’ specific comments, or which he wishes to draw to consultees’ 
attention, he will send a further letter detailing those issues. The Regulator would 
expect to send such a letter no later than three weeks before the close of the 
consultation period. 

3.73 Given the contested nature of applications under sections 17 and 22A, it is likely that 
the Regulator's consideration will include a hearing. 

Step 4 - Conclusions and directions 

3.74 In accordance with the provisions of Schedule 4 to the Act, the Regulator must inform 
the applicant, the facility owner and any interested persons of his decision. If he 
decides to give directions to the facility owner requiring him to enter into an access 
agreement, the directions must specify: 

(a) the terms of the access agreement; and 

(b) the date by which the access agreement must be entered into. 

They may also specify any compensation the Regulator has decided the facility owner 
should pay to any interested person. Subject to section 71(2) confidentiality 
exclusions, the Regulator will publish his decision and his reasons for it. 

3.75 As with a section 18 application, the facility owner is released from his duty to 
comply with the direction if the operator fails to enter into the access agreement in the 
terms as directed by the date specified (it is open to the Regulator to vary his 
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directions to provide more time). Once the agreement is entered into, the facility 
owner must send a copy to the Regulator within 14 days, following which a copy, less 
any section 71(2) confidentiality exclusions, will be placed on the Regulator's public 
register. 
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Section 17 process flow chart 
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4. The expression of access rights and the 
consumption of capacity 

4.1 In deciding whether to approve or direct new or amended access rights, a major part 
of the Regulator's role is to ensure the fair and efficient allocation of network 
capacity. That entails making judgments about:  

(a) the realistic extent of spare capacity and the allocation of limited capacity 
between different requirements; 

(b) the operational integrity of the services in a proposed contract and their wider 
implications for network performance; and 

(c) the appropriate balance between certainty (for a train operator) and flexibility 
(for Network Rail to accommodate the needs of all other freight and passenger 
train operators). 

4.2 This chapter discusses the issues the Regulator expects to address in making these 
judgments, and the criteria he expects to apply. The chapter addresses in turn:  

(a) capacity allocation and capacity utilisation;  

(b) safety;  

(c) operational integrity and expression of rights; 

(d) capacity choices and criteria; 

(e) certainty and flexibility in the expression of rights; 

(f) the efficient use of capacity and competition between freight operators; 

(g) protected rights; 

(h) duration and unilateral termination of contracts; 

(i) adjustment and surrender of rights; and 

(j) enhancement. 
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Capacity allocation and capacity utilisation: the roles of the Regulator and the SRA 

4.3 The roles of the Regulator and the SRA are discussed in Chapter 2 above. Specifically 
on the issue of capacity, the Regulator's role is to oversee the fair and efficient 
allocation of network capacity by the infrastructure provider, and determine that 
allocation himself in certain circumstances (e.g. where an operator has been unable to 
reach agreement with the infrastructure provider). The SRA's role is about sponsoring 
the consumption of capacity to deliver passenger and freight services and ensuring the 
adequacy of capacity to carry those services (through franchising passenger services, 
awarding grants and loans, and sponsoring enhancements), working in partnership 
with other public bodies directly involved in funding and specifying services such as 
the Passenger Transport Executives. 

4.4 In taking his decisions, the Regulator is under a statutory duty to facilitate the 
furtherance by the SRA of the strategies it has formulated with respect to its statutory 
purposes, and must have regard to the SRA's financial position (under section 4 of the 
Act). The Regulator will always consult the SRA on individual applications for access 
contracts. The development by the SRA of a Capacity Utilisation Policy and route-
specific strategies should, over time, generate a clearer picture of the level and pattern 
of services that the SRA is aiming to secure in accordance with the Government's 
targets and objectives. Consequently, this initiative will help inform decisions on the 
allocation of capacity for specific applications, particularly when the Regulator is 
considering likely changes to the pattern of services over time. 

Safety 

4.5 The signalling system and the operational rules for the network are designed to ensure 
that the timetable (which gives effect to operators' access rights) can be operated 
safely and that changes to access agreements in respect of the quantum and pattern of 
services can be accommodated safely. However, changes to pattern and quantum may 
have wider effects, for example on Network Rail’s ability to obtain access to the 
network for inspection and maintenance activity. In addition, changes to the types of 
rolling stock which operators are permitted by their contracts to use on the network 
may affect the risks arising from the operation of trains. Where changes to an access 
agreement do generate material changes to risk, the Regulator expects that the parties 
to the contract will have assessed these risks, identified adequate control or mitigation 
measures and progressed any necessary changes to their railway safety cases with the 
HSE.  
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4.6 Safety is primarily a matter for the train operators and Network Rail, as the relevant 
holders of safety duties, under the regulation of the HSE (see paragraphs 2.20–2.23 
above). Nevertheless, the Regulator will expect to receive assurances on these matters 
from parties submitting access contracts for his approval or direction. He will also, 
where appropriate, seek the HSE’s confirmation that an accepted railway safety case 
is in existence or is being sought. 

Operational integrity and expression of rights 

4.7 The access rights set out in Schedule 5 of freight track access contracts are the key 
description of what the train operator is buying from Network Rail. They are therefore 
a vital part of each contract. Access rights are given effect in the timetable through the 
timetabling process set out in Part D of the network code. 

4.8 It is important that the expression of access rights is clear and accurate. It is also 
important for the Regulator, the facility owner, other operators and consultees to be 
able to ‘map’ the access rights being sought onto the existing pattern of rights held in 
existing approved agreements, and against other operators’ aspirations for changes 
and/or additions to the services that run.  The Regulator recognises the importance of 
train operators being able to negotiate rights which meet the needs of their businesses, 
but he has concluded that it is possible to standardise the expression of the key 
elements of the rights, and that this would have significant benefits in: 

(a) making the process of negotiation easier, because it would focus on the 
customisation of the rights to meet specific needs; 

(b) reducing the potential for lack of clarity and disputes about the rights; and 

(c) enabling other train operators and the facility owner to have a better 
understanding of the capacity that has been sold. 

4.9 Whilst the new model contract, and Schedule 5 in particular, is designed to minimise 
the risks that Network Rail will oversell track capacity, it should be noted that the 
legal consequences of overselling capacity differ depending on whether the contract 
has been obtained on an agreed basis (sections 18 and 22) or a compulsory one 
(sections 17 and 22A).  If capacity has been oversold in an agreed contract, the 
facility owner faces liability for breach of contract if he fails to deliver the access he 
has contracted to provide.  However, because of the statutory prohibition in sections 
17(1)(b) and 22A(4)(b), any directions given by the Regulator which would 
necessarily involve the facility owner breaking a pre-existing access agreement or 
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international railway access contract will be void.  To avoid that happening, the 
Regulator has developed a standard provision concerning the defeasance of the 
contract only to the extent necessary to avoid such a clash.  This is explained further 
in paragraph 4.14. 

4.10 The Regulator's model freight track access contract therefore contains a template 
Schedule 5 which has been developed after consultation and discussion with the 
railway industry.  It covers the number of train slots which the operator has a right to 
secure in the compilation of the timetable and in respect of those slots (as appropriate 
for the services the operator intends to run): 

(a) whether the rights are level 1 or level 2 (see paragraphs 4.31 to 4.33); 

(b) origin and departure times; 

(c) turn around times; 

(d) intermediate points; 

(e) days of operation; 

(f) permitted specified equipment; and 

(g) flexing allowances Network Rail may apply in compiling the timetable. 

4.11 The Regulator is minded to require the adoption of the expression of rights as in the 
model Schedule 5 because of the benefits that would flow from establishing a 
standardised expression of rights in terms of clarity for the operator, and Network 
Rail’s future ability to model illustrative timetables and establish the extent of 
available capacity. It will also help in ensuring the asset register required by 
Condition 24 of Network Rail's network licence is sound in this respect. Applicants 
are strongly encouraged to check that the completed Schedule to be submitted is both 
comprehensive and accurate. 

4.12 In considering the operational integrity of the access rights sought, the Regulator will 
want to satisfy himself:  

(a) that the rights sought are capable of being exercised in a way that means that 
an operator’s own services and those of any other operator using the same 
routes should be able to operate reliably, and that would not preclude Network 
Rail having adequate access to the infrastructure for efficient maintenance and 
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renewal (i.e. that the combination of specified equipment and expression of 
rights will work in practice given such operating constraints as apply to the 
routes over which the services are to run under the Rules of the Route/Rules of 
the Plan); 

(b) that the applicant intends and will be in a position to operate the services or 
have the services operated on its behalf; and 

(c) that their operation would not necessarily conflict with the exercise of rights 
held under another access agreement − the Regulator will not intentionally 
approve in contracts rights that cannot be met without Network Rail thereby 
failing to meet its obligations in track access agreements with other operators. 
Indeed, in the case of applications made under sections 17 and 22A of the Act, 
the Act expressly states that he may not direct the facility owner to enter into 
such agreements.  

4.13 It is possible that in certain circumstances Network Rail will not be able to predict 
with certainty whether access rights being sought would necessarily conflict with 
rights held in other existing approved access agreements due to the flexibility built 
into the expression of rights, variations between agreements in the degree of flex that 
Network Rail may apply in compiling the timetable, and uncertainty over 
infrastructure capacity. The Regulator wishes to see such uncertainty eliminated as far 
as practicable, and believes the greater clarity achieved through the standardised 
expression of rights in the template Schedule 5s for freight and passenger operators 
will help.  

4.14 Meantime, where it proves impossible to be certain about the adequacy of capacity, as 
an alternative to directing a shorter contract duration the Regulator will consider 
whether it would be appropriate to include a defeasance54 provision in the contract. A 
defeasance provision establishes a process whereby, should it transpire that certain 
rights cannot be exercised without clashing with rights already held in other approved 
agreements, they defease (i.e. become void) to the extent and for the timetable 
development period or periods necessary to avoid the conflict. A defeasance provision 
would also provide for appropriate compensation to be payable to the operator. 

                                                 
54  The rationale and application of defeasibility is set out at greater length in Chapter 2 of EWS − 

Railtrack, Rail Regulator's conclusions on application under section 17 of the Railways Act 1993, 
Office of the Rail Regulator, London, May 2002. 
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4.15 The Regulator does not expect a defeasance provision to be included in an access 
contract submitted to the Regulator under section 18 of the Act, as Network Rail 
should have agreed all aspects of the proposed access contract with the train operator, 
including the extent of the access rights within it.  The Regulator will generally only 
expect to direct inclusion of a defeasance provision in an access contract where, in the 
case of an application to the Regulator for directions under section 17 of the Act, there 
is a risk that the exercise of a right held under an existing access agreement will 
irreconcilably clash with the exercise of a right by the operator seeking new or revised 
access rights (expressly forbidden by section 17(1)(b) of the Act). 

4.16 In many cases, the access rights sought may still depend on the timing of other 
operators’ services being changed, or constrain the aspirations of other operators to 
amend their services and/or seek new access rights in future. In these cases, the 
Regulator expects to have regard to the firmness of any other operators' alternative 
plans for the capacity being sought (e.g. the extent to which they are backed up by 
availability of suitable rolling stock, the state of negotiations with the facility owner, 
etc.). In comparing alternatives with the rights sought, the Regulator will expect to 
consider: 

(a) the relative benefits to the users of railway services of the different service 
patterns, including the implications for performance and reliability (see 
below); 

(b) the extent to which the allocation of the rights would facilitate the furtherance 
by the SRA of its strategies, and impact on the SRA's financial position, and 
the extent to which the plans of other operators reflect a contractual 
commitment to the SRA or another funder (e.g. through a franchise 
agreement); 

(c) the balance between the benefits of new services which expand the rail freight 
market or increase competition in that market against the benefits of 
timetable/planning stability for existing services; 

(d) the likelihood of more efficient capacity utilisation resulting (e.g. where there 
are proposals to run longer trains or trains with improved specified 
equipment); and 

(e) the extent to which an increase in the capacity available might be involved, as 
a result of associated funding of network enhancement. 
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4.17 Given the need to use track capacity efficiently, the Regulator has a strong 
presumption against approving or directing new rights for freight operators that would 
involve new freight services using already congested parts of the network during 
passenger peak periods.  It should almost always be both practicable and a more 
efficient use of scare capacity for a new freight service to be fitted around the 
passenger peak periods.   

4.18 The congestion charging arrangements in the current charging structure are designed 
to incentivise Network Rail to identify and pursue the most appropriate solution when 
considering the trade-off between accommodating additional services and sustaining 
operational performance. Nevertheless, in approving or directing new access rights 
which could affect performance, the Regulator expects to have regard to: 

(a) the impact on the overall resilience and integrity of the network or parts of it, 
particularly insofar as these may not be adequately reflected in the charging 
arrangements; and 

(b) the impact on delivery of specific national or route performance objectives. 

4.19 Similarly, in respect of encouraging the right balance between accommodating 
additional services and Network Rail’s requirements for access to the network for 
maintenance and renewal, the variable cost element of the access charge is designed 
to reflect additional maintenance and renewal costs arising from additional traffic. 
Furthermore, the arrangements for establishing the Rules of the Route under Part D of 
the network code should enable the facility owner to restrict access to permit efficient 
maintenance and renewal above and beyond that received from the variable charge 
element of the access charge. Where new or amended access rights materially 
increase the costs of efficient maintenance and renewal, there would need to be 
appropriate compensation for Network Rail. (Charging is discussed further in Chapter 
5.)  

4.20 The Regulator recognises that as more trains run on the network, there comes a point 
where disbenefits in terms of train performance of extra services (e.g. in terms of the 
ability of the network to recover from disruptive events) outweigh the benefits of the 
services to freight customers or passengers.  Therefore it may be desirable to reserve 
some unused capacity (or ‘white space’) for reasons of maintaining or improving 
performance.  The Regulator expects to take this requirement into account, and would 
not expect to approve or direct new rights where there is a material risk that 
performance effects (both at the particular location and across the network) outweigh 
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the benefits of the new service.  He may also make clear, when approving or directing 
rights which potentially bring network usage close to this threshold, the extent to 
which he would be prepared to approve or direct further rights (if at all). 

4.21 In some cases, services may be discontinued because the adverse performance effect 
outweighs the benefits to passengers or freight customers.  The removal of such 
services could arise from a decision by an operator or from the Regulator not 
approving continuation of some existing rights when an operator’s track access 
contract is due for renewal.  In circumstances where improving the network's 
robustness against disruption is the reason for a service being withdrawn, the 
Regulator would not expect to approve rights for another operator to use the capacity 
created, unless there had been a material change (e.g. an enhancement to the relevant 
part of the network that increased its capacity and its ability to recover from 
disruptions).  In such circumstances, the Regulator's usual procedures would give all 
relevant operators an opportunity to comment, including to argue that no new services 
should be approved or that other new services would offer greater benefits to railway 
users.   

Capacity choices and criteria 

4.22 The Regulator considers that there are certain key choices which need to be made in 
the allocation of limited network capacity: 

(a) between different freight and passenger train operators (and funders) wishing 
to use the same capacity; 

(b) between running extra trains and network performance; and 

(c) between running trains on the network and the time required for safe, effective 
and adequate maintenance and renewal of the network. 

4.23 These choices need to be well informed by analysis and quantification of the physical 
and economic trade-offs involved. The Regulator therefore considers that operators’ 
proposals for changes to access rights should be the subject of consultation by 
Network Rail with affected train operators and funders before they are submitted to 
the Regulator.55 As set out in paragraphs 3.30–3.34, the Regulator will undertake his 
own consultation as part of the formal process of considering applications, but this 

                                                 
55  The Regulator recognises that this may not be possible where an operator is applying directly for 

an access agreement under section 17 or for more extensive use of the network under section 22A. 
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initial consultation by the facility owner should enable obvious problems and 
trade-offs to be identified and addressed in the application. 

4.24 The Regulator will also encourage, and may require, that an application involving a 
significant change in the pattern of services to be operated be accompanied by the 
following information (as stated in the application forms at Annex 1):  

(a) specimen timetables, to demonstrate that the required capacity is available -
Vision model or similar; 

(b) reports on performance modelling;  

(c) a statement of how the new rights will affect maintenance and renewal 
requirements on the route and the availability of access for safe, effective and 
adequate maintenance and renewal; and 

(d) a statement explaining the consistency of the rights sought with any applicable 
SRA strategies. 

4.25 With a clear understanding of the choices available, the Regulator's focus can be on 
the criteria for making the choices. The Regulator is, of course, bound by his statutory 
duties, but the following paragraphs set out those factors to which, depending on the 
circumstances of the case, he will expect to have particular regard. 

4.26 The Regulator will have regard to the benefits and costs of proposals for new or 
modified access rights, compared with alternative uses of the capacity. He may take 
into account cost-benefit analysis of the proposals and alternatives in order to 
facilitate this, and, if such evidence is presented, any difference in assumptions 
compared with the SRA’s appraisal criteria should be highlighted.56 

4.27 As noted above, the Regulator will consult the SRA on all applications, and in doing 
so will be seeking to take into account the ability of the SRA to give effect to its 
strategies, including, in particular: 

(a) the growth objectives for the railway in the SRA's strategic plan; and 

(b) any capacity utilisation strategies developed by the SRA. 

                                                 
56  Appraisal criteria – a guide to the approval of support for passenger and rail freight services, 

Strategic Rail Authority, London, April 2003. 
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The Regulator will also have regard to the financial position of the SRA and 
constraints on its ability to fund enhancements. 

4.28 He will also expect to consult and have regard to the views of the HSE, other 
operators, the relevant Rail Passengers’ Committee(s) and, depending on where the 
services are to run, the Mayor of London, Transport for London and any Passenger 
Transport Executive likely to have an interest. 

4.29 Paragraphs 4.47 to 4.71 below discuss the criteria that the Regulator will apply when 
allocating capacity where there are particular issues about competition between 
freight operators, especially on capacity–constrained parts of the network. 

Certainty and flexibility in the expression of rights 

Level 1 and level 2 rights 

4.30 The Regulator recognises that freight train operators will require track access rights 
that are sufficiently certain to enable them to plan their businesses with a reasonable 
degree of assurance.  Equally, though, rail freight is a competitive and often fast-
moving market, so operators will generally also require a good deal of flexibility.  
Schedule 5 of the model contract is intended to give freight operators this 
combination of certainty and flexibility.  The following paragraphs explain how 
Schedule 5 can be customised to an individual operator’s needs.   

4.31 The freight model contract distinguishes between level 1 and level 2 rights.  Level 1 
rights are firm rights in respect of quantum, origin and destination, equipment etc., 
and also timing (subject to Network Rail’s flexing rights) and, in some cases, routing.  
Level 2 rights are firm rights which are like level 1 rights except that they do not 
specify the timing of a service, Network Rail’s flexing rights or the route to be taken.  
Instead, level 2 rights entitle the operator to a quantum of train paths, either per day, 
per week or both, with Network Rail otherwise having freedom over the timing of the 
trains in question and the routes they must use.  

4.32 Level 2 rights, in themselves, are less attractive for a freight operator than level 1 
rights.  This is because the same quantum of level 1 rights approved or directed by the 
Regulator is more likely to result in services that match the timings and routes that the 
operator would prefer to use, compared with that quantum of level 2 rights being 
timetabled by Network Rail around the rights of other operators.  However, level 1 
rights lock up capacity where, in practice, a freight operator may only wish to operate 
a particular flow intermittently. Given the greater flexibility of level 2 rights for 
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Network Rail, the Regulator has been prepared to approve or direct a quantum of 
level 2 rights above the level that the operator expects fully to use in practice. This 
issue is discussed further in paragraphs 4.53. 

4.33 The template Schedule 5 includes separate tables for level 1 and for level 2 rights and 
these are described below.  

Level 1 rights table 

4.34 This table is divided into six groups of columns: 

(a) for information – these columns do not form part of the contract, but are useful 
to identify certain descriptors; 

(b) origin data; 

(c) destination data; 

(d) additional data; 

(e) equipment characteristics; 

(f) and flexing rights. 

4.35 The ‘for information’ columns (A to D) cover the service group reference, flow 
number, customer and train reporting number, the completion of which is not 
mandatory.  Their purpose is to help identify a particular right with a particular 
service.  The customer column is intended to help ensure the smooth transfer of a 
right where a freight haulage contract is re-tendered and won by another operator by 
identifying the customer associated with that particular right (see paragraphs 4.70-
4.71 for a discussion of the freight rocker mechanism). Operators may request details 
of their customers to remain confidential during and after the Regulator’s approval 
process (see paragraphs 3.21-3.25). Changes to the train reporting number, which it is 
useful to identify at the time of entering into the contract, may occur over time 
without the approval of the Regulator. 

4.36 To be clear about the nature of the level 1 rights sought, operators must provide 
specific information on them where indicated below and include it in the level 1 rights 
table in Schedule 5 in the columns with the over-arching heading ‘service 
characteristics’. 
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4.37 The following information must be provided in the columns under the sub-heading for 
origin data:  

(a) minimum turn around time at origin (column 1)  – this will usually be details 
of the time needed, in minutes, in which to load the train; 

(b) days per week (column 2) – this will state the days of the week on which the 
service is to run, and should be completed using the usual timetable shorthand 
– e.g. MX is Monday excepted, EWD is every weekday (Monday to 
Saturday), etc; 

(c) departure time (column 3) – this will include the specific time the level 1 
service is planned to leave, e.g. 13.00 hrs, which will be subject to Network 
Rail’s flexing rights (see paragraphs 4.41-4.42 below); 

(d) origin (column 4) – this is the point of the commencement of the service (e.g. 
Hams Hall); and 

(e) origin  stanox (column 5) – is the numerical identifier of the point of origin 
(e.g. 66219 for Hams Hall) which Network Rail will supply. 

4.38 To complement this, information must also be provided about destination data in the 
following columns: 

(a) destination (column 6) – the point of the end of the service; 

(b) arrival time (column 7) – this will include the specific time the service is 
planned to arrive at its destination (e.g. 18.00 hrs), which will also be subject 
to Network Rail’s flexing rights; 

(c) destination stanox (column 8) – is the numerical identifier of the point of 
destination, which Network Rail will supply; and 

(d) minimum turn around time at destination (column 9) – this will usually be the 
time required for unloading/loading/reloading before the train may be 
timetabled away from the destination. 

4.39 The next eight columns relate to additional data.  They deal with a variety of details 
relevant to the services but not all columns will necessarily have to be completed.  
The Regulator will expect to see, typically, the following information entered into the 
table:  
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(a) routing (column 10) – details of the route the service will operate over.  The 
Regulator expects this to be completed only where there is a good reason for a 
service to be routed in a particular way  (e.g. if the route is dictated by an 
intermediate point or points at which the train necessarily has to call); 

(b) intermediate points (column 11) – these calling points should be listed, as 
applicable.  The Regulator would expect to see intermediate points specified 
where traffic is to be attached or detached, connections made, or where it is 
necessary to exchange locomotives or crews, or for other operational reasons; 

(c) arrival times at intermediate points/departure times at intermediate points 
(columns 12 and 13) – if it is important for an operator to meet demanding 
customer delivery times, it may be necessary or desirable to stipulate arrival 
and departure times en route.  However, this could be restrictive on Network 
Rail’s ability to flex a service to improve network performance.  As such, 
operators seeking such arrival and departure times should justify their 
requirement for such rights; 

(d) minimum dwell time at intermediate point (column 14) – stipulates the 
minimum time the operator is allowed to stay at any intermediate point.  This 
may be important to an operator who requires a minimum period of time to 
load or unload at a given stop-off point; 

(e) electric traction Y/N (column 15) - should be completed ‘Y’ to indicate that an 
electric locomotive or electric multiple unit is to be used, and ‘N’ in other 
instances.  In the former case, Network Rail will be under an obligation to 
provide electric current for traction purposes;   

(f) total services per [day][week] (column 16) - indicates the total number of 
services to be run.  The heading may be edited to suit the operator’s 
requirements, deleting ‘day’ or ‘week’ as necessary.  Alternatively, the entry 
against each service can indicate whether the number is for services per day or 
per week; and   

(g) special terms (column 17) – this column should be completed, when 
necessary, to indicate any further characteristics which are specific to the 
service in question but which cannot be given in any other column.  For 
example, this might include details about connections to be made between two 
services for the transfer of vehicles, loading and unloading direct from the 
network or any other unusual characteristics of the service. 
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4.40 The Regulator will also require certain information to identify details of the 
characteristics of the equipment to be used to operate the service.  In the interests of 
flexibility, the Regulator wishes operators to be able to vary the rolling stock they 
operate on particular services or service groups. However, such flexibility cannot be 
open-ended. The ability to run stock with different operational characteristics in terms 
of speed, acceleration and deceleration, etc., could have an adverse effect on the 
efficient use of capacity in restricting the compilation of the timetable, and could also 
constrain Network Rail's ability to model future timetables and thus be clear about the 
extent of capacity available.  An application should therefore include the following 
details about equipment characteristics: 

(a) specified equipment (timing load) (column 18) - this must be completed with 
the timing load made up in the standard way used for this purpose.  Typically, 
this will include maximum speed of the train, any special indications about 
speed restrictions applying and/or whether the train conveys containers or 
heavy axle load vehicles, the locomotive class number, whether the train is to 
be single- or double-headed (one or two locomotives) and a shorthand for the 
weight of the trailing load (e.g.12 = 1,200 to 1,299 tonnes).  Thus, a double-
headed class 86-hauled container train with a trailing load between 1,200 and 
1,299 tonnes would have a timing load of 75C86D12. The operator would 
have a firm right to use specified equipment with performance characteristics, 
as measured by the timing load tables, as good as or better than the specified 
equipment timing load shown in the Schedule 5 table for that service; 

(b) alternative specified equipment (timing load) (column 19) – would be an 
alternative, more restrictive (for Network Rail), timing load which would be a 
right contingent on Network Rail’s ability to fulfil all bids from operators in 
respect of competing firm rights and on any other contingency specified in the 
Schedule 5 table.  This column would be completed in the same way as 
column 18 and might, in the example given above, be for a heavier trailing 
load – e.g. 75C86D16.   It is not likely that this will be used for every service, 
but this provision would give an operator some extra flexibility when bidding 
for train slots, provided the lower-performing timing load would not adversely 
affect other operators.  As with specified equipment, the operator would be 
able to use alternative specified equipment with performance characteristics as 
good as or better than the alternative specified equipment timing load, if 
Network Rail was able to accommodate the contingent right;  

  December 2003 • OFFICE of the RAIL REGULATOR  
66 



Criteria and procedures for the approval of freight track access contracts: second edition  

(c) maximum length of train (column 20) – this should be completed in the event 
that a train is likely to be longer than the normal maximum permitted for the 
route.  As a longer train length over a specific route may make it more difficult 
for Network Rail to fit the train into the loops available and thereby reduce its 
flexibility to make best use of capacity and ability to timetable these and other 
services, the Regulator would expect the application to justify the proposed 
use of a longer train; and 

(d) route availability code (RA) and loading gauge (columns 21 and 22) - again, 
the completion of these two columns is non-mandatory, but they do provide 
the opportunity for the parties to agree that a service will have specific 
characteristics of route availability and loading gauge, where these are 
pertinent to the rights being sought.  A specific RA and loading gauge may 
restrict Network Rail in the routes it has to make available so, as with column 
20, such a request would need to be justified by the train operator.   

4.41 Finally, column 23, headed ‘flexing rights/maximum variation (+/- minutes)’, will 
need to be completed in every instance.  It identifies the amount by which Network 
Rail may flex the timing of a service in the working timetable compared with the 
timings of the rights set out in the Schedule 5 table (see paragraphs 2.38-2.41).    

4.42 The Regulator will generally expect a standard flexing provision of +/-30 minutes for 
new level 1 rights.  He considers that in most cases this degree of flex will strike a 
reasonable balance between meeting Network Rail’s wish for timetabling flexibility to 
maximise efficient use of capacity and an operator’s wish to have a high degree of 
certainty about the timetabling of its services.   However, he will consider the parties’ 
arguments for more or less restrictive flexing rights on their merits.  If an operator 
wishes Network Rail’s flexing rights to be more restrictive than +/-30 minutes, the 
Regulator would expect it to show that it has a sound commercial requirement for 
more certain timings and that it should not be unduly difficult for Network Rail to 
accommodate these.  Conversely, if Network Rail wishes to have wider flexing rights 
to timetable a particular service, it should explain why it considers this necessary and 
why it does not believe that the operator’s service requires the standard level of flex.   

Level 2 rights table 

4.43 The table to be completed for level 2 rights is similar to that for level 1 rights, but a 
number of columns can be omitted because level 2 rights are rights to a quantum of 
train slots, with no specification as to their timing or routing.  Where the columns in 
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the level 2 table have the same headings as those in the level 1 table, the Regulator 
will expect the same level of detail to be provided in both cases (see above).  The 
paragraphs below therefore only note where the level 2 rights table differs from the 
level 1 rights table:  

(a) in the ‘for information’ columns,  the Regulator does not require the parties to 
provide details of the train reporting number, as a level 2 right is a right to a 
quantum of trains only; and  

(b) column 9 (maximum services per [day][week]) should indicate the maximum 
number of services intended to be run, but should otherwise be filled in like 
column 16 (total services per [day][week]) of the level 1 rights table.   

Spot bids and contingent rights 

4.44 A prospective freight operator may be unable, at the time it is applying for an access 
agreement, to specify the origin, destination and other details of the rights it requires 
because, for example, it may still be in negotiations with potential customers.   In such 
cases, the operator could seek approval of a track access agreement that did not 
specify any level 1 or level 2 firm rights.  Instead, the operator could commence its 
operations by relying on the more general spot bid provision contained in paragraph 2 
of Schedule 5.  This would ensure that any services run under spot bids were 
approved for up to six months, during which time an application could be made for 
firm rights.   However, spot bids are given the lowest priority by Network Rail in the 
timetabling process (see Part D of the network code), so the operator’s ability to 
secure a slot in the timetable would depend on there being sufficient spare capacity 
available after all competing firm and contingent rights had been satisfied and subject 
to the decision criteria in Condition D6.   

4.45 If a prospective operator wishes to have spot bid rights lasting longer than six months 
over the route(s) where it knows it is likely to win business but where capacity 
constraints mean that it is not practicable to grant firm rights, its original application 
for approval of a track access agreement could contain a suitably bespoke table of 
spot bid rights.  Where such a provision is proposed ORR staff would be happy to 
discuss the format of the access rights table with the operator prior to submission of 
an application. 

4.46 An alternative would be for an operator to seek specific contingent rights, which 
would entitle the operator to train paths in the timetabling process, subject to the 
fulfilment of all bids in respect of competing firm rights and any additional 
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contingency specified in Schedule 5 of the operator’s track access agreement (e.g. that 
the operator had demonstrated that it had won the necessary haulage contracts for 
which the rights were required).  Contingent rights are given higher priority then spot 
bids in the timetabling process, but the operator would need such rights in place well 
in advance of the timetable period in which it wanted to exercise them in order to 
enjoy this advantage over spot bidding.  An operator can also seek contingent rights 
other than for quantum.  An example of this is the contingent right to use alternative 
specified equipment, provided for in column 19 of the level 1 rights table in Schedule 
5 of the freight model contract (see paragraph 4.40(b) above).  Given the flexibility 
that contingent rights leave for Network Rail, the Regulator's main concern will be 
over the adequacy of capacity to make the exercise of such contingent rights feasible. 

The efficient use of capacity and competition between freight operators 

4.47 The freight model contract and the proposed Part J of the network code include 
provisions intended to ensure the efficient use of capacity, especially where two or 
more operators are competing on a capacity-constrained part of the network.  This 
section briefly describes the relevant mechanisms and then sets out the criteria the 
Regulator would expect to apply when he is being asked to give an approval or make 
a determination.  It covers: 

(a) the approval of firm rights, especially for level 2 rights; 

(b) cordon caps; 

(c) six-monthly reviews of operators’ rights; 

(d) use it or lose it (UIOLI) arrangements; and 

(e) the freight rocker mechanism. 

4.48 Flow charts illustrating the processes for the six-monthly reviews of operators’ rights, 
UIOLI mechanisms and freight rocker mechanism are in annexes to the Regulator’s 
draft conclusions.57  

The approval of firm rights   

4.49 The Regulator will not normally expect to approve firm rights to train slots (or any 
other entitlement) unless the train operator (or other beneficiary) satisfies the 

                                                 
57  Model freight track access contract: draft conclusions, Office of the Rail Regulator, December 

2003. 
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Regulator as to his intention and ability to use the capacity in question. Otherwise, 
scarce capacity would be wasted by Network Rail’s obligation to stand ready to 
accommodate the operator’s bid to take up the unused rights.  However, the Regulator 
would make allowance for prospective new freight operators, where the operator may 
need to have demonstrated that it had firm rights approved by the Regulator before 
potential customers would enter into haulage contracts with it.  In such cases, the 
Regulator would want to see clear evidence of the operator’s prospects of winning 
sufficient business before approving or directing the rights sought.   

4.50 Where an operator is seeking to increase the quantity of rights exercisable over time - 
for example, where the availability of an increased number of train slots is dependent 
upon improvements to the infrastructure over a number of years - the Regulator will 
expect to see the step-up in rights expressed in separate tables within Schedule 5, 
indicating the dates from which each is to apply, so that the actual extent of rights 
exercisable by operators at any one time is clear.   

4.51 When considering applications for new rights, especially over congested parts of the 
network, the Regulator may take into account the operator’s past usage of its access 
rights.  He will do so: 

(a) if there is some doubt about whether the operator really needs the rights sought 
or whether it is likely to use the associated paths for a very high proportion of 
the time; or 

(b) if two or more operators are seeking rights to the same limited capacity (either 
with applications being considered simultaneously or where the Regulator 
knows that one or more other applications for use of the same capacity are due 
to be made within a short time). 

4.52 Past usage will be looked at by reference to the best available information on the use 
of paths for the traffic for which the applicant is seeking rights.    

4.53 As noted in paragraphs 4.32 above, level 2 rights have been approved and directed in 
the past in the knowledge that the operator would not – and physically could not – use 
all of the slots in the working timetable associated with such rights.  This was done 
chiefly for electricity supply industry (ESI) coal traffic, in recognition of the 
flexibility that customers wanted in order for coal to be moved between a range of 
origins and a range of destinations, often with the combinations to be used only being 
decided a few days – or even hours - in advance.  As noted in Model freight track 
access contract: draft conclusions, the Regulator wants to consider whether such 
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widespread use of firm long term level 2 rights is desirable, or whether greater use 
should be made of short term spot bidding for such traffic.  He is proposing to work 
further with the industry before reaching a final view but, whatever his conclusions, 
operators’ existing level 2 rights will not be directly affected.  In the meantime, the 
Regulator will be prepared to approve or direct new level 2 rights, where an operator 
can show a strong justification for them.  He will not approve or direct new level 2 
rights if he considers that the operator is trying to protect its position by seeking rights 
before a possible change of policy.  He may also decide to place a time limit on any 
new level 2 rights, so that any policy change would apply to such rights without an 
undue delay. 

Cordon caps 

4.54 Where new level 2 rights are approved or directed, it may be necessary to provide for 
one or more cordon caps in the access agreement.  This is likely to be necessary 
where the total number of rights to paths, if exercised, would exceed the remaining 
capacity available at congested points on the network.  This situation generally arises 
where there are rights to combinations of origins and destinations, all going through 
the same section of route (the cordon).  A cordon cap therefore places an obligation 
on Network Rail to provide only a certain number of train paths (slots) through the 
cordon, even if the operator has rights that would otherwise exceed this limit.   

4.55 When considering an application for new level 2 rights on a route currently without a 
cordon cap, the Regulator would expect a cordon cap to be created at any location 
where the rights sought would require Network Rail to timetable train slots that were 
greater than the network’s capacity at that location.  He would also consider the case 
for a cordon cap if the approval of the rights sought would leave very little remaining 
capacity, taking account of the likely future needs of other freight and passenger 
operators. These criteria would apply whether the application was for a new 
agreement under sections 17 or 18, or for an amendment to an existing agreement 
under sections 22 or 22A. 

4.56 Where an operator is seeking new level 2 rights and these rights pass through an 
existing cordon cap, the application should explain what increases in cordon caps the 
operator is seeking, or why such an increase is considered unnecessary.  Where the 
rights do not pass through an existing cordon cap, the application should explain what 
additional cordon cap location(s) are proposed, or why they are considered 
unnecessary. 
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Requirement for six-monthly review of access rights 

4.57 Schedule 12 of the freight model contract enables Network Rail every six months to 
initiate a review of an operator’s access rights and cordon caps if it considers that 
there are rights for which the train operator cannot demonstrate a ‘reasonable on-
going commercial need’ and, against the same criteria, if it considers the operator’s 
cordon caps should be reduced.58  The intention is to encourage operators voluntarily 
to surrender unused or under-used rights and to give Network Rail a means of 
ensuring their surrender where this is not done, over and above the UIOLI mechanism 
in the proposed Part J of the network code.   If the parties have not been able to agree 
on the rights to be surrendered within the specified period, the matter under dispute 
must be referred by Network Rail to an arbitrator or, if the parties agree, an expert.  In 
all cases, the surrender of rights is subject to the parties obtaining the Regulator’s 
consent.   

4.58 The Regulator would expect to consent to the surrender of rights where the operator 
had not been able to demonstrate a ‘reasonable on-going commercial need’.  This 
expression has been used previously in freight track access agreements and Network 
Rail and freight operators have suggested that it would help to draw up criteria or 
decision rules about how the expression should be interpreted. The Regulator believes 
that it would be desirable if Network Rail and the freight operators worked together to 
draw up suitable rules and criteria. These would be subject to the Regulator’s 
approval and he would therefore expect to rely on them when considering specific 
requests for his consent, unless there were exceptional factors that also needed to be 
taken into account.   

4.59 Such reviews would also consider whether there should be any reduction in the level 
of the cordon caps (if any) in an operator’s access agreement, as cordon caps are not 
rights in themselves, but restrictions on the exercise of rights.  In determining whether 
cordon caps should be reduced, the Regulator would expect Network Rail to have 
taken the following steps: 

(a) Step 1. Consideration of whether one or more other operators would like to 
make greater use of capacity through a relevant cordon, but was being limited 

                                                 
58  The review could also look at new rights an operator may want or an increase in cordon caps, in which 

case the changes could be taken forward by an application under section 22 of the Act, or, if Network 
Rail would not agree, under section 22A if the proposed amendments would permit more extensive 
use of the network by the operator.  Paragraphs 4.54-4.56 above would apply to any proposed increase 
in a cordon cap.  
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by the operator’s cordon cap - if there was no evidence of such demand, or 
that it was likely to arise before the next review, the Regulator would be very 
reluctant to consent to any reduction in an operator’s cordon cap; 

(b) Step 2. Assuming there is demand from other operators, an assessment of 
whether there is significant under-use of capacity through the cordon cap - the 
Regulator would expect Network Rail to have measured, over a period of at 
least 90 days in the six months prior to a review, the actual usage through the 
cordon cap of paths associated with level 2 rights and to have converted this 
into a daily average figure.  The Regulator would expect to consent to a 
reduction in a cordon cap if and to the extent that this daily average was less 
than the sum of the cordon cap minus two, with fractions rounded up to the 
nearest whole number when calculating the final answer.  For example, if the 
average daily use through a cordon cap was 11.6 and the cordon cap was 15, 
the Regulator would generally expect to consent to a cordon cap reduction of 
two (i.e. (15-2) – 11.6 = 1.4, which is then rounded up to two).  This formula 
is intended to give some protection to an operator by allowing a buffer of two 
unused paths below the cordon cap before the cap would generally be reduced, 
in recognition of the fact that some under-use will be practically unavoidable.  
For example, in the scenario above, if the average daily use was 13.1, the 
Regulator would not generally expect to consent to a reduction in the cordon 
cap because (15-2) – 13.1 = -0.1, which rounds to zero; 

(c) Step 3.  Consideration of any arguments that might, in exceptional 
circumstances, justify a smaller reduction (or no change) in the cordon cap, or 
a greater reduction - such arguments might cover: 

(i) the degree to which non-use over the period was less than (or greater 
than) usual for reasons outside the operator’s control (e.g. Network Rail being 
unable to make the route available for a significant period or force majeure 
events (as defined in the freight model contract)).  The Regulator would not 
expect Network Rail to consider seasonal variations in traffic, as an operator 
could seek rights that reflected the seasonality of the traffic it was carrying;  

(ii) whether there were factors looking forward to the next six to twelve 
months that might justify a smaller (or greater) reduction.  The Regulator 
would expect Network Rail to be cautious in considering such arguments, 
given that they will be based on forecasts about future events and as such 
difficult to assess.  But it would, for instance, be right to consider any major 
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new contracts that had been awarded to the incumbent or to other operators 
and that would have a significant impact on future usage through a cordon 
cap; and 

(iii) whether there was any evidence that the operator had run empty trains 
in paths intended for loaded trains or otherwise tried to increase its average 
usage figure by unreasonable means.  

 Use it or lose it (UIOLI) arrangements 

4.60 The proposed Part J59 of the network code sets out a UIOLI mechanism that deals 
with two types of scenario: 

(a) unused paths in the timetable that another train operator wishes to use – where 
Network Rail would be obliged to trigger the UIOLI mechanism where there 
was a relatively short qualifying period of non-use and the operator would 
have relatively limited scope for arguing against the loss of the paths and 
associated rights; and  

(b) other unused paths and all unused rights that do not have a corresponding path 
in the timetable – where Network Rail would be able to choose whether to 
trigger the UIOLI mechanism, there would be a much longer period of non-use 
where a right had not been translated into a path in the timetable and where the 
incumbent would have a slightly wider range of arguments for objecting to the 
loss. 

4.61 In both cases, the loss would be of both paths in the timetable and the associated 
rights for the remainder of the operator’s access contract.  Non-use need not be 
absolute, but could cover cases where the operator had used paths only for a relatively 
small proportion of the time.  The threshold quota of non-use and the period over 
which this would be measured would be determined by the Regulator, after 
consultation with Network Rail, train operators and the SRA, and be published in 
Network Rail’s network statement.  The Regulator intends to set the threshold quota 
initially so that non-use occurs only if a path in the timetable has not been used at all 
in a 90 day period, or if a right has not been bid into the timetabling process for more 
than one year.  However, it would be possible for these figures to be changed over 

                                                 
59  See the annexes to Model freight track access contract: draft conclusions, Office of the Rail 

Regulator, London, December 2003, for a draft of the relevant provisions of the proposed Part J 
and flow charts illustrating the processes. 
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time.  If Network Rail and the incumbent could not agree over the surrender of an 
unused path (and the associated right), the dispute would be referred to an arbitrator 
or expert.  In all cases, the Regulator’s consent to the surrender would be required. 

4.62 The mechanism in the first of the two scenarios described above must comply with 
Article 27 of Directive 2001/14/EC, so, in considering any request for his consent to 
the surrender of paths and rights in such cases, the Regulator would need to ensure 
that he is acting in a way consistent with the Directive.  He would want to be assured 
that Network Rail had complied with the procedural requirements of Part J (e.g. 
attempting to meet the applicant’s request without triggering the UIOLI mechanism 
and verifying that the application was bona fide) and that the parties (or the arbitrator 
or expert) had interpreted the expression ‘non-economic reasons beyond the 
operator’s control’ in a reasonable manner.  He would not be able to refuse consent if 
he considered that the Directive and Part J had been complied with, even if he 
believed that the result in a particular case was unfair to the incumbent.  

4.63 The mechanism in the second scenario is not driven by the need to comply with 
Directive 2001/14/EC, but concerns cases where Network Rail chooses to implement 
the UIOLI mechanism, rather than being obliged to do so following a train operator’s 
request.  In such cases, a freight operator would also be able to argue that the non-use 
related to an enhancement of the network for which it was contracted to pay through 
access charges.  In deciding whether to consent to a surrender in such cases, the 
Regulator would  therefore consider: 

(a) whether the parties (or the arbitrator or expert) had interpreted the expression 
‘non-economic reasons beyond the operator’s control’ in a reasonable manner; 

(b) whether Network Rail had complied with the procedural requirements of Part 
J; 

(c) whether the non-use related to ‘an enhancement of the network for which the 
freight operator was contracted to pay through access charges’ and the parties 
(or the arbitrator or expert) had interpreted this expression in a reasonable 
manner; and  

(d) whether Network Rail was using its UIOLI power in a fair and proportionate 
way.  The initial threshold quota of non-use is likely to be set at a level where 
an operator would need to have not used a path for 90 consecutive days before 
it could be vulnerable to loss under the UIOLI mechanism, which should leave 
very few paths vulnerable to surrender. However, this requirement could be 
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tightened over time.  If it were tightened, the Regulator would expect Network 
Rail to choose to implement the mechanism only if there was a reasonable 
justification (e.g. in anticipation of reasonably foreseeable future demand from 
other operators, or to create additional ‘white space’ in the timetable for 
justifiable engineering purposes).   The Regulator would not expect to consent 
to the surrender of paths and rights where Network Rail simply wanted to 
‘spring clean’ the timetable for no obvious purpose.     

4.64 In either of the scenarios where the UIOLI mechanism is initiated, it may be 
necessary to consider a reduction in the level of any cordon caps associated with any 
rights potentially subject to surrender.  Where Network Rail has been obliged to 
trigger the mechanism, the operator seeking unused rights already held by the 
incumbent could be frustrated in its attempt to use the rights if they were surrendered 
but the incumbent’s cordon cap was left unchanged.  Where Network Rail chooses to 
invoke the UIOLI mechanism, this may be because it has very good reason to expect 
other operators to want access to the relevant part of the network in the near future, 
which again could be thwarted if an incumbent loses unused rights but its cordon cap 
was not also reduced.   

4.65 Where Network Rail has been obliged to implement the UIOLI mechanism following 
a valid request from another operator, the Regulator would expect to give his consent 
to a reduction in the incumbent’s cordon cap only if the following conditions were 
met: 

(a) if the rights to be surrendered by the incumbent were level 2 rights and had 
paths in the timetable that passed through a cordon cap; and 

(b) if and to the extent that the non-use of these paths through the cordon cap was 
not due to ‘non-economic reasons beyond the operator’s control’ and the 
parties (or the arbitrator or expert) had interpreted this expression in a 
reasonable manner. 

4.66 If these conditions were met, the Regulator would then consider whether the proposed 
size of the reduction in a cordon cap was reasonable.  He would expect the minimum 
reduction to be the figure produced by subtracting the daily average use of paths 
associated with level 2 rights through the relevant cordon cap from the sum of the 
cordon cap minus two, with fractions rounded up to the nearest whole number when 
calculating the final answer (see paragraph 4.59(b) above).   The average daily use 
figure would be measured over the same 90 day period over which there was non-use 
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of the paths in the timetable that were to be surrendered.   Without the parties having 
to consider every case of non-use of a path, the Regulator would expect a reasonable 
allowance to have been made for any non-use of paths through the cordon cap that 
was due to non-economic reasons beyond the operator’s control.   

4.67 It is quite possible that the figure produced from the above calculation would be less 
than one, if the incumbent had been using paths through the cordon cap near to the 
fullest possible extent.  In such cases, the Regulator would generally expect not to 
consent to any reduction in the incumbent’s cordon cap, unless there were exceptional 
circumstances to justify a reduction.   

4.68 Where Network Rail has chosen to implement the UIOLI mechanism, the Regulator 
would expect to give his consent to a reduction in the incumbent operator’s cordon 
cap only if the following conditions were met: 

(a) if the rights to be surrendered by the incumbent had paths in the timetable that 
passed through a cordon cap (or, for rights not bid into the timetable for more 
than one year, if the rights would normally be expected to be timetabled as 
paths through a cordon cap);  

(b) if and to the extent that the non-use of paths through the cordon cap was not 
due to ‘non-economic reasons beyond the operator’s control’ and the parties 
(or the arbitrator or expert) had interpreted this expression in a reasonable 
manner; and 

(c) if the non-use did not relate to an enhancement of the network for which the 
freight operator was contracted to pay through access charges.  

4.69 If these tests were met, in considering the appropriate size of the cordon cap reduction 
in such cases, the Regulator would expect to apply the criteria in paragraphs 4.65 and 
4.66 above.   

The freight rocker mechanism 

4.70 The proposed Part J of the network code also contains a freight rocker mechanism 
which is intended to ensure the smooth transfer of rights and the associated paths in 
the working timetable where a customer re-tenders a haulage contract and the contract 
transfers from one freight operator to another.  As with the rocker mechanism in 
existing freight track access contracts, the Regulator will need to be notified of the 
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transfer of rights from one operator to the other, and the consequent changes to their 
access agreements, but his consent to the changes will not be required.   

4.71 However, the Regulator’s consent would be needed if there were an associated 
adjustment in the cordon caps of the incumbent and the applicant. Where the 
Regulator’s consent is sought, he would expect to base his decision on any criteria or 
decision rules published by Network Rail, following consultation with freight 
operators and the SRA and approval by the Regulator, on how to interpret the 
expression ‘reasonable on-going commercial need’ in the context of changes to 
cordon caps where the rocker mechanism has been implemented.  He would also want 
to assure himself that the procedures in the rocker mechanism had been properly 
followed. 

Protected rights 

4.72 Protected rights and protected obligations have very specific meanings defined in Part 
C of the network code. If a modification to the network code made by the Regulator 
under Condition C8 materially prevents a train operator exercising or receiving the 
benefit of a protected right, or materially increases a protected obligation, the operator 
can prevent the modification from taking effect. 

4.73 The Regulator recognises that there may be certain rights which are so vital to an 
operator’s business that the operator will wish to secure them as protected rights. 
However, the Regulator will wish to see a very clear justification for such rights, and 
will wish to be satisfied that any protected rights and protected obligations have been 
drawn as narrowly as possible. Furthermore, he will wish to ensure that the risk of 
such protected rights and obligations placing an undue constraint on his use of his 
change power under the network code is minimised. 

Duration and unilateral termination of contracts  

4.74 The Regulator must work within the framework of the EU Infrastructure Package, 
which is to be brought into effect shortly, in particular Article 17(5) of Directive 
2001/14/EC which establishes the presumption that access contracts (referred to as 
‘framework agreements’) should normally be for five years. The Directive provides 
that agreements of between five and ten years may be justified by the existence of 
commercial contracts, specialised investments or risks, and agreements over ten years 
may only be justified in exceptional cases, in particular where there is large-scale, 
long-term investment. 
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4.75 Beyond the EU framework, the Regulator does not wish to be prescriptive on the 
length of access contracts. The factors he expects to take into account when 
considering the appropriate length of contract include: 

(a) whether the duration sought would provide a reasonable degree of certainty for 
the train operator and for the facility owner to plan their businesses and 
whether the duration sought could be justified by the existence of commercial 
contracts, specialised investments or risks.  The Regulator notes that these 
factors may be particularly relevant to freight operators, as they are more 
exposed to commercial risks than franchised passenger train operators. It is 
possible that freight operators might make a case for an access contract lasting 
longer than five years either on the basis they have long term contracts with 
customers or that a longer agreement is needed to support investment. 
The Regulator is unlikely to consider long term call-off contracts as support 
for such an application because they may only be activated intermittently. 
Where an operator cites investment as the justification for a longer agreement, 
the Regulator would not expect to take account of investments already paid for 
or committed to;   

(b) whether the facility owner is in a position, at the time an application is made, 
to confirm the availability of the capacity in question for the period sought 
(e.g. if conflicting rights are already committed to another operator from some 
future date) or may only be able to warrant the provision of other rights from a 
date in the future (e.g. if conflicting rights are already committed to another 
operator until that future date); and 

(c) the extent of flexibility within the proposed contract to allow for the 
adjustment of rights over time to respond to changing circumstances. 

4.76 The Regulator will therefore expect applicants to set out the rationale for the length of 
access contract sought, having regard to the above factors. The Regulator will also 
wish to understand the case for any in-built mechanisms to extend the life of a 
proposed access contract without further regulatory approval. 

4.77 If the Regulator is not prepared to approve an agreement of more than five years, the 
operator may wish to consider applying for an extension to its agreement well before 
the expiry date, so that the agreement always had, say, a minimum of two years left to 
run.  The Regulator would expect to treat such an application according to his criteria 
for deciding on the length of a new contract, so that he would be looking at the total 
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remaining duration of the contract if the extension were approved. If Network Rail 
was unable to agree a joint application for an extension under section 22 of the Act, 
the operator could consider making an application under section 17 of Act for a new 
track access agreement which would take effect on expiry of its existing agreement.  

4.78 The Regulator recognises that it has proven difficult to model available capacity and 
construct illustrative timetables, particularly for parts of the network where several 
operators may have flexibility to exercise rights in multiple permutations. Where 
Network Rail is unable satisfactorily to confirm the availability of capacity for the full 
duration of a proposed contract, or the extension of an existing contract, the Regulator 
may be prepared either to approve an access contract which clearly specified the 
shorter duration of certain rights, or to require that the contract contain an appropriate 
mechanism to test the availability of capacity at the time, with that test being passed 
(i.e. Network Rail confirming the capacity to be available having consulted with other 
operators) before the additional rights can be exercised. 

4.79 Whilst the Regulator will expect Network Rail to ensure that the overall capacity of 
the network does not degrade,60 operators should not assume that the quantum or 
expression of rights in an agreement will automatically be available at its expiry for 
extension or ‘rolling over’ into a new contract. Even where operators are seeking new 
access contracts (or extensions of existing contracts) to maintain existing service 
levels, the Regulator will require appropriate justification for the quantum, expression 
and term sought. 

Unilateral termination 

4.80 The model freight track access contract contains a unilateral power for the freight 
operator to terminate the contract by giving one year’s notice.  A passenger operator 
would not have the same right under the model passenger track access contract.  This 
difference recognises the more changeable nature of the freight business and the 
absence of franchise agreements for freight operators.  The Regulator would consider 
arguments for a longer or shorter notice period, but would need to be persuaded that 
one year was not a reasonable period for both parties.   

                                                 
60  See paragraphs 2.34 - 2.38 of Model freight track access contract: draft conclusions, Office of the 

Rail Regulator, London, December 2003. 
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Adjustment and surrender of rights 

4.81 The Regulator has published his draft conclusions on mechanisms for rights to be 
voluntarily or compulsorily adjusted or removed in certain circumstances (over and 
above the proposed UIOLI and rocker mechanisms described above)61 and expects to 
publish his final conclusions shortly. 

Enhancement  

4.82 This criteria document is focused on the allocation of existing capacity and instances 
where provisions for enhancement have been agreed. When considering an 
application predicated on enhancement works, the Regulator's key concern will 
therefore be to establish the certainty of those works proceeding, e.g. whether the 
relevant processes for network and vehicle change have been completed, whether the 
facility owner or a third party is contractually committed to deliver the project, 
whether full ‘Vision modelling has been done to check that the capacity increase is 
viable and adequate, etc. Where an enhancement project is covered by the terms of an 
access contract, the Regulator will also wish to be satisfied that it has been agreed in 
compliance with his established enhancement framework.  

4.83 Section 16A of the Act gives the Regulator the power, on application by the SRA or 
by others with the consent of the SRA, to direct a person to deliver a new railway 
facility or upgrade a current railway facility whilst ensuring that they are adequately 
rewarded for doing so. This section of the Act has yet to be brought into effect. The 
Regulator expects to publish separately his code of practice on the application of 
section 16A.  

4.84 Directive 2001/14/EC requires that where an infrastructure provider cannot 
accommodate a request for capacity, it declares the relevant section of infrastructure 
to be congested and must then complete a capacity analysis, identifying the reasons 
for the congestion and the measures which might be taken in the short and medium 
term to ease the congestion. This must be followed by a capacity enhancement plan 
which must detail, amongst other things, the constraints on infrastructure 
development, the options and costs for capacity enhancement, and the likely changes 
that would follow for access charges. The Regulator is participating in discussions 
with the Department for Transport and the SRA on the implications of these 
provisions, and the Department will be consulting on implementation in due course. 

                                                 
61  Changes to access rights and moderation of competition: draft conclusions, Office of the Rail 

Regulator, London, July 2003. 
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5. Charging, performance and possessions 

5.1 This chapter explains in turn the Regulator’s policy approach on track access charges, 
performance regimes, possessions regimes and the liability framework for freight 
track access contracts. The Regulator’s main concern here is to ensure that access 
contracts contain the appropriate incentives to promote efficient and effective 
performance, secure efficient use of network capacity and thus promote better 
services for rail customers.   

Charging 

5.2 A key aspect of the Regulator’s role is to protect train operators from being charged 
unduly high prices by a monopoly facility owner for access to its network. This 
section explains the charging regime for freight train operators and the principles it is 
based upon.    

5.3 Charges for freight operators comprise the following elements: 

(a) variable track usage charge; 

(b) traction electricity charge (where applicable); 

(c) capacity charge; 

(d) incremental costs; and 

(e) funding of specific operator-requested enhancements (outside the incremental 
costs provisions). 

Variable track usage charge 

5.4 The variable track usage charge is designed to enable Network Rail to recover the 
additional maintenance and renewal costs associated with additional traffic.  It is 
calculated by multiplying the number of vehicle miles for each wagon type combined 
with the relevant commodity type being carried (e.g. automotive and inter-modal) and 
for each loco type, as set out in the track usage price list published by the Regulator.62  
This charge is also adjusted each year to take account of changes in the retail prices 
index.   

                                                 
62 Usage charge price list, Office of the Rail Regulator, London, 28 October 2002. 
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5.5 Operators expecting to introduce new wagon or locomotive types which are not listed 
in the track usage price list, should ensure that the operating parameters necessary for 
the calculation of the variable track usage charge are supplied to Network Rail.  These 
parameters are: 

(a) weight of the vehicle; 

(b) unsprung mass; 

(c) average operating speed; 

(d) maximum speed;  

(e) number of axles; and    

(f) suspension types (from the seven categories described in the price list). 

5.6 Paragraph 2.3 of Schedule 7 of the freight model contract provides for the setting of 
charges in such cases.  Any amendment to the price list will also be subject to the 
Regulator’s approval, so if the Regulator subsequently determines a different level of 
variable charge for a new type of equipment than the one set by Network Rail, either 
Network Rail must credit the operator for any earlier over-payment or the train 
operator must make good any earlier under-payment.   

5.7 For wagons carrying coal, a ‘coal dust spillage’ factor has been included within the 
freight usage model used to derive the prices in the freight usage price list.  This is to 
reflect the additional costs that are incurred through the spillage of coal.  A 20% uplift 
on cost has been included although the Regulator noted that, where operators can 
demonstrate that a particular wagon type causes less spillage, then alternative levels 
of uplift can be proposed as long as the parties demonstrate that the proposed charges 
remain cost reflective.   

Traction electricity charge 

5.8 This charge is designed to recover the costs Network Rail faces in providing 
electricity for traction purposes.  It is calculated by reference to the calibrated 
modelled consumption rate for different vehicle types.  A charge for the electrification 
asset usage is also levied in order that Network Rail recovers its additional costs of 
maintaining and renewing the electrification assets.  The charge was set at the review 
of freight charging policy at 0.89 pence per kilowatt hour (2001/02 prices).  
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5.9 The Regulator concluded in his review of freight charging policy that the 
consumption rates for freight vehicles and the traffic mix be updated on an annual 
basis and that freight operators should be provided with the opportunity to purchase 
traction electricity from an alternative source should such a reform be introduced for 
franchised passenger train operators (see paragraph 2.4 of Schedule 7 of the freight 
model contract).   

Capacity charge 

5.10 The capacity charge is applied to all freight operators’ train services to recover the 
expected increase in congestion costs incurred by Network Rail from additional 
traffic.  These costs arise because additional services reduce Network Rail’s ability to 
recover from an incident and increase the probability of delays.  Both of these effects 
increase Network Rail’s expected costs through the performance regime. 

5.11 The capacity charge is a pre-determined tariff, published by the Regulator in the form 
of a price list63.  Capacity charges apply to all existing services and Network Rail is 
required to apply these tariffs to any potential new services.  However, the Regulator 
does not rule out the approval of bespoke charges were these to be negotiated between 
the parties involved.  In such cases, the parties would need to provide sufficient 
information to the Regulator for him to understand the basis on which the bespoke 
charges were to be calculated, and to assure himself that the charges calculated in that 
way were not discriminatory and would not have a perverse effect on behaviour. 

5.12 Due to the increased flex offered by most freight services, the capacity charge 
calculations for freight should include a reduction of 10% for each rate as opposed to 
the capacity charge rates in the capacity charge price list for franchised passenger 
train operators. 

5.13 In 2002 Network Rail informed the Regulator that, because of problems with its 
billing systems for the capacity charge, it was unable to bill on the basis set out above.  
For passenger operators a temporary revised charging basis has been proposed in the 
interim review of Network Rail’s track access charges64.  In recent freight track access 
agreements approved and directed by the Regulator an additional provision has been 
included, containing the option of an alternative capacity charge to be used if the 

                                                 
63 Published in a letter to train operating companies and Passenger Transport Executives, 29 June 

2001, available from the ORR library.  

64 Interim review of track access charges: draft conclusions, Office of the Rail Regulator, London, 
October 2003.  

OFFICE of the RAIL REGULATOR • December 2003   
85

http://www.rail-reg.gov.uk/filestore/bluedocs/180.pdf


Criteria and procedures for the approval of freight track access contracts: second edition 

operator agrees.  The freight model contract also allows for such an alternative 
charge.  However, the Regulator regards this as a temporary arrangement that he 
would expect to revisit in the next review of freight charging policy. 

Incremental costs 

5.14 In his review of freight charging policy, the Regulator concluded that freight 
operators should not pay the fixed or common costs of the existing network.  
However, where that network is enhanced to facilitate freight operations, Network 
Rail should recover the costs associated with this enhancement from the relevant 
freight operator(s). 

5.15 The incremental cost provisions in Schedule 7 of the freight model contract are 
designed to enable Network Rail to recover the reasonable costs for enhancing the 
network above that level described in the freight operating constraints as at 1 April 
2001.  This is the baseline that should be applied at least until the next review of 
freight charging policy.  This means that, were the level of the freight operating 
constraints to fall below the level as at 1 April 2001 on a particular route and an 
additional bid or service requires an enhancement back to the 1 April 2001, this would 
already be funded from the last review and therefore the operator should not pay 
incremental costs in that case. 

5.16 The incremental costs provisions enable Network Rail to recover the reasonable costs 
from the modification to the freight operating constraints subject to the specified 
exceptions of: 

(a) any loss of income on the part of  Network Rail; and 

(b) freight-specific fixed and common costs for which Network Rail has already 
received funding from the SRA or any other body or person. 

5.17 This mechanism is not intended to cover major enhancements to the network, so the 
maximum value of a modification that can be taken forward under incremental costs 
arrangements is £250,000.  Where a modification costs between £20,000 and 
£250,000, the mechanism provides for other freight operators who benefit from the 
modification to contribute to the cost, with the operator that originally funded the 
modification receiving a rebate from Network Rail.  For lower value modifications, it 
would be unduly bureaucratic to introduce cost-sharing arrangements. 
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Enhancements 

5.18 Where the reasonable costs of the modification amount to more than £250,000, the 
modification would fall outside the scope of the incremental costs provisions, which 
is intended to be a fast-track means of making relatively small-scale modifications to 
the network, or the way it is operated, without the need to obtain the Regulator’s 
approval.   

5.19 For these larger enhancement projects, the additional charges would need to be 
included in an amendment to the operator’s track access contract and be submitted for 
the Regulator’s approval. These charges should be charged on a basis consistent with 
the Regulator’s enhancement framework.  This is summarised in Chapter 18 of the 
periodic review final conclusions.65  The key principles are that: 

(a) the risks to Network Rail should be reflected in the estimated cost of the 
project, through the mean cost estimate from a Quantified Risk Assessment 
(QRA) process, plus further contingencies where necessary, following the 
principles of the enhancement framework dealing with contingency levels; 

(b) for schemes undertaken or purchased by Network Rail, the rate of return for 
the project should be that set through the periodic review (currently eight per 
cent real pre-tax); and 

(c) the outputs to be delivered by the enhancement and the way in which the risks 
are allocated should be understood by Network Rail, the funders and the 
Regulator at the outset, i.e. prior to the approval of any new or amended access 
contract relating to the project. 

5.20 On some occasions a change to the freight operating constraints can lead to additional 
maintenance and/or renewals costs being incurred by Network Rail over and above 
the level recovered through the variable usage charge.  These costs should be 
considered at subsequent periodic reviews and not charged to the train operator 
requesting the modification to the constraint.   

                                                 
65  Periodic review of Railtrack’s access charges: final conclusions, Office of the Rail Regulator, 

London, October 2000. 
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Other charging regimes 

5.21 The Regulator will consider any applications for proposed access contracts containing 
alternative charging regimes on their merits against the principles established in the 
freight charging review, especially: 

(a) whether the proposed regime properly reflects the financial position of and 
allocation of risk between the parties; and 

(b) whether the proposed regime provides appropriate incentives and remedies for 
the parties. 

Performance 

5.22 The Regulator must be reasonably satisfied that the performance regime in each track 
access contract: 

(a) provides adequate incentives for both parties to improve performance, and in 
particular avoid persistent failure by either party which may adversely impact 
on other users of the network; 

(b) makes reasonable provision for compensation in the event of serious delay, 
persistent failure or cancellation;  

(c) gives an appropriate balance of risk and reward for each party, and ensures 
that appropriate account has been taken of the relative commercial strength of 
the parties in establishing the magnitude of risk and rewards faced by each 
party; 

(d) is not likely to give rise to perverse incentives that will affect the way Network 
Rail regulates the operation of the network, and in particular that the operation 
of the performance regime will not cause Network Rail to discriminate unduly 
between users of the network; and 

(e) is unlikely to lead to undue constraints on the network or act as a barrier to 
entry by new operators on the relevant parts of the network. 

5.23 Where applicants are seeking approval or direction of bespoke performance regimes, 
the Regulator will expect to consider them against the above criteria, and to satisfy 
himself that they would not: 
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(a) change the value of Network Rail’s expected cash-flows (because changes to 
the expected net cash flow could undermine the financial framework 
determined by access charges reviews); and 

(b) require additional and unnecessarily burdensome delay attribution systems. 

5.24 When requested to approve changes to existing performance regimes for freight 
services, the Regulator will expect to see performance points (benchmarks) that 
reflect historic, but post-Hatfield, levels of performance and, in the case of Network 
Rail’s performance points, that capture future improvements in performance over 
time. The Regulator will expect performance in respect of new services to be 
incentivised and the relevant parameters for new services to be based on modelled 
figures. The operator’s performance points should be based on the average historic 
performance of the operator (or a comparator operator in the case of a new operator) 
over the most relevant stretch of the network, whereas for Network Rail it should be 
based on performance on the line or its nearest equivalent. If information about 
performance with similar rolling stock is available, this should be used. The Regulator 
will expect Network Rail and the operator to discuss the most appropriate approach 
before submitting a regime to the Regulator. 

5.25 The freight model contract provides for performance points to be reviewed where 
actual performance falls outside the lower or upper review levels in the contract.  The 
Regulator believes that it would be desirable, especially for smaller operators, whose 
services may expand or contract markedly over a short period, if the performance 
points adjusted automatically for changes in the volume of an operator’s service (and 
hence the delays caused by and impacting on the operator’s services). Prospective 
applicants are encouraged to discuss with ORR officials the methodology for such a 
mechanism before submitting an application. 

5.26 In some cases, the Regulator may be prepared to approve a new operator’s contract 
containing provisions for the operator subsequently to develop and agree a full 
performance regime with Network Rail, or have one established in an arbitral process. 
In such cases, the Regulator will expect the contract to establish a very clear process 
for the development and incorporation of the regime so that it can be put in place as 
quickly as possible. 

5.27 Operators may wish to limit their liability through the performance regime with an 
incident cap, which reduces their exposure to a single incident.  The Regulator is in 
the process of agreeing with Network Rail a price list which will detail the level of 
funding required for Network Rail to recover the additional liability through the star 
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model for different levels of incident cap.  In such circumstances, the Regulator 
expects the operator to choose the level of the incident cap required and for the 
operator to pay Network Rail the associated access charge supplement. 

5.28 Period and annual caps will be considered by the Regulator if the operator is able to 
demonstrate that these are necessary to ensure financial viability, but he would have 
to be satisfied that the cap would not be breached on a regular basis. Otherwise the 
cap would negate any incentive effect that the performance regime is intended to 
have. Network Rail should be funded by operators for the additional risk carried 
arising from such caps. However, reciprocal caps are an acceptable method of sharing 
risk and in these circumstances an additional access charge supplement would not be 
required. 

Restrictions of use 

5.29 The arrangements under which Network Rail is able to apply restrictions of use on its 
network (e.g. for engineering possessions) are set out in Part D of the network code. 
There are also compensation provisions in Part G of the network code where 
engineering works result in a ‘network change’.  

5.30 The freight model contract does not contain a Schedule 4 with the sort of restriction of 
use regime used by passenger train operators.  Instead, it contains a number of 
provisions that are related to restrictions of use and which, for example, require 
Network Rail to offer a freight train operator an alternative train slot where the 
original train slot becomes unavailable. Where the train operator wants to be able to 
claim compensation for any additional costs incurred in such cases, it must have paid 
an access charge supplement to Network Rail that reflects the expected costs of the 
regime. 

5.31 Freight train operators have previously been unwilling to pay the access charge 
supplement for a restriction of use regime akin to that for passenger operators.  The 
Regulator is content to leave this as a matter of commercial judgment for each freight 
operator.  However, if an operator wants to introduce such a regime, the Regulator 
would expect it to:  

(a) be based on explicit calculations of appropriate levels of compensation to the 
freight operator; 

(b) allow Network Rail to recover the expected cost through an access charge 
supplement on the basis of assumptions approved by the Regulator; and 
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(c) allow a freight operator to receive compensation for any restriction of use for 
which it receives less than three months’ notice. 

The model liability framework 

5.32 The model freight track access contract incorporates the Regulator's model liability 
framework and is almost identical to the regime in the model passenger track access 
contract. The Regulator considers it important that parties to an access contract are 
clear about their obligations and the liabilities for failure to comply with them. The 
other key principle underpinning the model liability provisions is that they should 
achieve the most efficient allocation of risk, such that risk is borne by the party best 
able to manage it. Thus, the Regulator's view is that the model regime should 
incentivise efficient behaviour, foster a culture of contractual compliance and 
minimise total industry costs. The full rationale for the Regulator's conclusions was 
set out in the Regulator’s final conclusions on the passenger model clauses.66 

5.33 The liability framework distinguishes between operational failures that are 
contemplated by the contract and breaches of the contract. Liability for operational 
failures (i.e. delays or cancellations of trains and temporary restrictions on the use of 
the network) is compensated under Schedule 8 (and Schedule 4 if the operator pays an 
access charge supplement). These schedules establish the payments to be made when 
services in the working timetable fail to run within the established performance 
parameters (Schedule 8) and where restrictions are applied to the use of the network 
(Schedule 4). Payment under these provisions is uncapped and neither party may 
claim force majeure relief. 

5.34 The introduction of contractually binding local output commitments (see paragraph 
5.39) will add a further strand of contractual liability.  

5.35 For other breaches of the contract, the train operator or Network Rail would be able to 
apply for a performance order, but whether or not it did so the party in breach would 
still be liable to pay compensation for proven losses from the point the initial breach 
occurred. Compensation for breach of contract is also subject to the annual cap (with 
certain exceptions) and to relief from the obligation to pay compensation where the 

                                                 
66  Developing better contracts – a statement by the Rail Regulator, and Model clauses for track 

access contracts: final policy conclusions, Office of the Rail Regulator, London, December 2002; 
see also Model clauses: the template passenger track access contract - Regulator’s final 
conclusions, Office of the Rail Regulator, London June 2003. 

OFFICE of the RAIL REGULATOR • December 2003   
91

http://www.rail-reg.gov.uk/filestore/bluedocs/157.pdf
http://www.rail-reg.gov.uk/filestore/bluedocs/158.pdf
http://www.rail-reg.gov.uk/filestore/bluedocs/158.pdf
http://www.rail-reg.gov.uk/filestore/bluedocs/171.pdf
http://www.rail-reg.gov.uk/filestore/bluedocs/171.pdf


Criteria and procedures for the approval of freight track access contracts: second edition 

breach results from a force majeure event.  The default level of the annual cap is the 
higher of the annual level of the operator’s variable charge or £5m.67  

5.36 The Regulator’s model access contract provides options for the parties to have 
disputes determined by an arbitrator (from a panel established by Regulator), the 
Access Disputes Resolution Committee (ADRC) or the High Court. These options sit 
alongside the options of expert determination and mediation provided for in the 
network code and the specific dispute resolution mechanisms contained in individual 
parts of the network code and the model contract (e.g. those in Schedule 8 of the 
model contract for determining sums payable in respect of delays and cancellations). 
These options were discussed further in the Regulator’s document setting out his final 
conclusions on the template passenger track access contract.68 

5.37 The Regulator believes that the default liability arrangements in the model passenger 
and freight track access contracts represent the most appropriate position in terms of 
optimal risk allocation and are part of the overall package which Network Rail offers 
to its customers. The Regulator therefore considers it appropriate that the costs of the 
regime form an integral part of the overall access charge, which is subject to periodic 
review.  However, if for commercial reasons an operator wishes to negotiate bespoke 
liability arrangements with Network Rail, such as asymmetrical caps on liability69, the 
Regulator will consider them, including against the following criteria: 

(a) whether the proposed regime properly reflects the financial position of and 
allocation of risk between the parties; and 

(b) whether the proposed regime provides appropriate incentives and remedies for 
the parties. 

5.38 In such cases the Regulator will expect Network Rail and the operator to agree an 
appropriate access charge supplement or access charge rebate, the levels of which will 
be dependent on the degree to which risk has been transferred from one party to the 
other.   

                                                 
67  See paragraphs 6.34 to 6.45 of Model freight track access contract: draft conclusions, Office of 

the Rail Regulator, London, December 2003. 

68  Model clauses: the template passenger track access contract - Regulator’s final conclusions, 
Office of the Rail Regulator, London, June 2003. 

69  See chapter 2 of Model clauses: the template passenger track access contract - Regulator’s final 
conclusions, Office of the Rail Regulator, London, June 2003 as above. 
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Local output commitments 

5.39 Local output commitments are designed to incentivise Network Rail to focus on its 
customers by giving contractually enforceable commitments to them, on a rolling 
three-year forward look, based on the disaggregation of the national performance 
targets set by the periodic review. The Regulator has published separately his 
conclusions on local output commitments, including the processes for their 
establishment and the drafting for a new part – Part L - of the network code.70  He 
plans to do further work with freight operators to identify the sort of local output 
commitment measures that would be of most value to them.   

 

                                                 
70  See Chapter 6 of Model clauses: the template passenger track access contract - Regulator’s final 

conclusions, Office of the Rail Regulator, London, June 2003. 
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6. Other issues 

6.1 The Regulator's aim is to see access contracts established that present the parties' 
obligations and remedies in a clear and legally robust form and which are 
straightforward for the parties to follow and use. This is because that will foster a 
culture of compliance and efficiency, and lead to the delivery of better services. This 
chapter therefore addresses some of the other issues that may arise on a track access 
application, in particular in the drafting of departures from the model track access 
contract and some of the key pitfalls to avoid. 

Bespoke and innovative provisions 

6.2 The model track access contract is intended to be a model and not a straitjacket. 
Although the Regulator does have the power under section 21 of the Act to require the 
use of model clauses, he is always willing to consider bespoke departures from his 
published model, for example where some tailoring is desirable to meet the particular 
commercial circumstances of a particular operator. The model track access contract 
contains draft templates for certain optional provisions which operators may wish to 
exercise (e.g. not all operators will require the level 2 rights table in Schedule 5). 

6.3 As the rail industry moves forward and matures, the Regulator is keen to promote 
innovation and best practice in the further refinement of access contracts over time. 
When considering new or novel approaches in proposed access contracts, the 
Regulator will have in mind the provisions in Network Rail’s network licence 
prohibiting undue discrimination (Condition 10), which would counter the risk of new 
provisions in access contracts incentivising Network Rail to favour one operator over 
another. The key point is that the Regulator will always look at each application on its 
merits, taking into account the circumstances of each case, and will publish the 
reasons for his decisions. 

Self-modification procedures 

6.4 The Regulator expects that access contracts will contain appropriate amounts of 
flexibility required for effective operation of the railway without the continual need 
for his approval under section 22 of the Act. For example, contracts may specify 
contingent rights to run trains in a particular timetable subject:  

(a) to no other operator exercising firm rights which would prevent those trains 
being run; and  
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(b) subject to Network Rail being able to flex such bids sufficiently to fit them 
into the timetable.  

6.5 The Regulator expects that access contracts will contain provisions to enable changes 
of administrative or minor detail without the need to seek his approval. There may 
also be cases where agreements contain provisions for the determination of the value 
of a particular parameter in the agreement by a clearly defined process and within a 
defined range. However, the Regulator considers that any in-built flexibility should 
not be such as to enable provisions of the contract to be varied in a material way such 
as might have an adverse or detrimental impact on other operators, or cut across 
regulatory policy. Consequently, the Regulator expects that provisions establishing a 
process for significant variation should ensure that such significant variations can 
only be made subject to the Regulator's specific approval. Provision should be made 
for the Regulator to be notified of all changes before the changes in question become 
effective. 

6.6 An example of in-built change mechanisms which are unobjectionable is the 
mechanism for the adjustment or surrender of access rights in Part 8 of Schedule 7 of 
many existing track access agreements, which is likely to be included in a new Part J 
of the network code.  This provides for an access beneficiary to obtain changes to any 
aspect of his access rights during the life of the contract71, if necessary against the will 
of the facility owner, after going through the procedure and arbitration contained in 
the mechanism.  At the end of the process, the Regulator’s approval is required. It is 
acceptable because the process is an impartial one involving objectively justifiable 
public interest criteria consistent with the Regulator’s section 4 duties. It is the more 
acceptable because of the additional requirement for the Regulator’s approval as the 
last step.   The six-monthly review of access rights in Schedule 12 of the freight 
model contract is an example of a similar in-built change mechanism. 

Public register 

6.7 Under section 72 of the Act, the Regulator is required to maintain a public register of 
several classes of regulatory document of public importance. In the case of access 
contracts, the register must contain a copy of: every facility exemption granted under 
section 20(3) of the Act; every direction to enter into an access contract or an 
installation access contract; every access agreement; every amendment (however 

                                                 
71  Through what is defined as a ‘quality adjustment’ which covers aspects of the contract such as the 

liability and performance regimes as well as the Schedule 5 rights to trainpaths. 
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described) of an access agreement; every general approval and every document issued 
or made by the Regulator under an access agreement. 

6.8 Section 72(5) of the Act requires the facility owner to send to the Regulator within 14 
days a copy of every new access agreement and amendment to an existing one.  Every 
variation of an access agreement (however brought about) should be sent to the 
Regulator promptly so that the statutory requirements are met and interested parties 
can see the current state of the consumption of capacity of railway facilities.  
Condition 24 of Network Rail’s network licence also requires it to show the capacity 
of its network in the asset register, and the current state of access contracts will be a 
material factor in ensuring the asset register complies with that obligation. Network 
Rail should therefore ensure that its records are maintained in good and timely order 
as well. 

Consolidated agreements 

6.9 Network Rail is required to provide a consolidated version of the full approved 
agreement, as amended, each time it is amended.  This is for the benefit of Network 
Rail and the train operator, as well as anyone else who needs to read and understand 
the full agreement. The Regulator therefore expects amendments to the full agreement 
to be submitted for approval in a form which gives effect to the desired changes by 
inserting additional or amended text or tables into the agreement and/or by deleting 
existing text or tables. This approach ensures greater clarity for all concerned, and 
facilitates the maintenance of consolidated agreements. 

Unfinished business 

6.10 Applicants may wish to include provisions in their access contracts for certain matters 
to be agreed subsequently between the parties (for example, where the parties may 
need to seek the Regulator’s approval of new access rights as part of a timetable 
change but consequential issues, such as a revised performance regime, may still 
remain to be resolved, as discussed at paragraph 5.26). In such cases the Regulator 
will be concerned to ensure that there are no loose ends in the contractual provisions 
that would allow matters to drift unresolved. The Regulator will therefore expect the 
contract to make clear provision: 

(a) for the process through which the parties are expected to arrive at an 

agreement, including time limits; 
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(b) for the issue to be resolved in a timely manner should the parties fail to reach 

agreement; 

(c) if the parties fail to agree within the specified time, for the matter to be 

referred for determination to an independent third party − such as an arbitrator 

or expert − who is required to apply clear, adequate and appropriate criteria 

(including, in apposite cases, current regulatory policy on the matter in 

question); it is very important that the criteria are specified in the contract or 

arrived at through an objectively justifiable process; the Regulator will expect 

to refuse his approval in cases where the parties merely ask the third party to 

make a contract for them, which is no part of the role of such a tribunal; 

(d) for matters of regulatory importance, provision for the agreed/determined 

matters to be referred for the Regulator's approval; 

(e) where the Regulator is not minded to give his approval, for the parties and the 

arbitrator/mediator to take the Regulator's reasons into account in revising the 

proposal, and for resubmitting it; and 

(f) for incorporating the result of the process in the contract. 

6.11 As indicated on the application form, the Regulator will wish to see a flowchart 
illustrating the process to ensure that it is robust, internally consistent (with no steps 
missing), and leaves no loose ends. 

Incorporation of other documents by reference: externalisation and flow-through 

6.12 As explained in Chapter 2, the Regulator’s access jurisdiction provides for him to 
supervise and determine all the terms on which the capacity of railway facilities is 
consumed, in those cases where the Act provides for his approval of an access 
contract. That jurisdiction exists for the protection of railway industry participants and 
users in ensuring that the possible abuse of monopoly power and arrangements 
contrary to the public interest are checked and prevented, and the consumption of 
capacity is fair and efficient and meets the public interest criteria in section 4 of the 
Act. In order to do this, the Regulator needs to be satisfied with all the factors which 
establish and may influence and change the effect of the instrument of capacity 
consumption, namely the access contract. 
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6.13 By bringing into the access relationship external legal rights or obligations (from 
unregulated documents), the efficacy of that jurisdiction for the benefit of railway 
industry participants and users could be diminished and important protections 
circumvented. For example, parties may wish to say in an access contract that certain 
rights conferred in it are to be affected by or subject to change by reference to a 
separate, unregulated commercial contract, such as a contract for the carrying out of 
works for the improvement of physical facilities. The difficulty which such a scheme 
presents is that the external contract may be varied or replaced in a way which 
magnifies or otherwise alters its effect on the regulated access relationship, to the 
detriment of the fair and efficient use of railway capacity. Because of its unregulated 
nature, this would happen without regulatory scrutiny or control, and the unforeseen 
and possibly objectionable changes to the external document would be brought into 
and adversely affect the regulated relationship. 

6.14 On the other hand, certain types of external documents are already subject to 
regulatory protections. In those cases, provisions in access contracts which allow the 
effects of these external instruments to flow through into the access relationship are 
likely to be unobjectionable. For example, Railway Group Standards, the Rules of the 
Route and the Rules of the Plan and the Access Dispute Resolution Rules are three 
classes of external document where all parties have regulatory protections against 
possible abuse of power or change in ways which may be objectionable and harmful 
to the interests of others. 

6.15 It may well be that, at the outset, when an access contract is being considered, the 
external document whose effects the parties wish in some way to flow into the access 
relationship will be entirely unobjectionable. However, as illustrated above, the 
Regulator’s principal concern is that it may be changed over time so as to have an 
objectionable effect on the access relationship. Since such changes are beyond the 
Regulator’s jurisdiction, he has no ability to stop this happening at the time.  
Accordingly, parties should expect the Regulator to be unsympathetic to any such 
devices, and to require very substantial justification for their adoption. 

6.16 For these reasons the Regulator will wish to: 

(a) see and review any documents referred to in proposed access contracts at the 
time the application is made (or before); 

(b) satisfy himself that the references and any obligations imported are 
appropriate and justified (in which he will also need to take into account the 
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potential and mechanisms for subsequent amendment of such documents), 
including flow-through; and 

(c) ensure that the documents are publicly available, or publish them himself 
(subject to section 71 confidentiality exclusions). 

Multilateral provisions 

6.17 An access contract is a bilateral contract between Network Rail and a train operator. 
The network code, which must be incorporated in every track access contract with 
Network Rail72, contains certain provisions applying to such industry-wide matters as 
compilation of the working timetable. The network code contains its own in-built 
change procedures. 

6.18 The Regulator will be concerned if an applicant seeks to incorporate in a proposed 
access contract multilateral provisions other than the network code because the 
bilateral contract cannot bind other parties (even where specific provision is made for 
enforcement by third parties under the Contracts (Rights of Third Parties) Act 1999). 
Applicants should therefore consider whether the desired effect would be better 
delivered through pursuing an amendment to the network code itself.73  

Brevity and form  

6.19 The Regulator favours short, clear drafting that is as far as possible couched in plain 
English. This is because the shorter and clearer contracts are, the more likely they are 
to prove useful working documents for the people who need to use them.  

6.20 The Regulator's preference is for track access contracts to follow a standard form, 
including a standard order and paragraph numbering convention, as established by the 
model track access contract. This will help the Regulator when considering 
applications, will make the process of subsequent modification simpler (for example, 
in terms of retrofitting revised template provisions) and will help operators navigate 
their way quickly around each others' contracts when they are being consulted on 
them, or when checking matters subsequently via the ORR website. 

                                                 
72  Eurostar also has its own network code relating to international services. 

73  Part C of the network code contains the relevant general change procedure. 
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Side letters and other associated agreements  

6.21 The Regulator requires to see the whole contract which the parties wish to make for 
the allocation and use of capacity. It is therefore necessary for any side letters or 
collateral or associated agreements, if they are to qualify or otherwise affect the 
access contract, also to be submitted for his approval. If they are not approved, and in 
law they form part of the access contract, they will be void. The application forms 
require confirmation that everything pertinent has been submitted. 

6.22 Applicants and consultees are reminded that it is an offence for any person, in giving 
any information or making any application under or for the purposes of any provision 
of the Railways Act 1993, to make any statement which he knows to be false in a 
material particular, or recklessly to make any statement which is false in a material 
particular. If false or misleading information has been given and the Regulator’s 
decision would otherwise have been different, the Regulator’s directions may be void 
as obtained on the faith of a fraud. That would mean that the access contract itself 
would be void. 
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Annex 1: forms for applications for track 
access contracts or amendments to track access 
agreements under sections 17−22A of the 
Railways Act 1993 

Form 17  (attached; or separate document on ORR website)  

Form 18  (attached; or separate document on ORR website) 

Form 22  (attached; or separate document on ORR website) 

Form 22A (attached; or separate document on ORR website) 
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